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BEFCRE THE TEACHERS' RETIREMENT BQARD
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED

‘of a new rule relating to ) ADOPTION AND AMENDMENT
creditable service for absence) OF RULES RELATING TO THE
without pay and amendment of TEACHERS' RETIREMENT

Rules 2,44.403, 2.44.510 and SYSTEM

2.44.511 for the purpose of
clarifying redeposits of
amounts withdrawn; earnings

)

;

) NO PUBLIC HEARING

)
after retirement and the )

)

)

)

}

CONTEMPLATED

recalculation of benefits
using termination pay relating
to the Teachers' Retirement
System

TO: All Interested Persons.

1. On August 26, 1988, the Teachers' Retirement Board
proposes to adopt a rule to implement the provisions of 19-4-
402, allowing the Board to grant no more than one month's
creditable service to a member absent without pay and
requiring the member to make contribution to the retirement
system to gualify this service. On this date, the Board also
proposes to amend ARM 2.44.403, 2.44.510 and 2.44.511 to
define the sequence in which previous withdrawals must he
redeposited; to clarify that the average normal annual salary
increases granted to the teaching personnel by each employer
are to be used in the calculation of the amount a retiree may
earn after retirement and to implement provisions to
recalculate retirement benefits when a reactivated member
retires for the second time after having used termination
pay in the calculation of the original benefit.

2. The proposed rule provides as follows:

"RULE I CREDITABLE SERVICE FOR ABSENCE WITHOUT PAY (1)
Not more than 1 month's creditable service shall be awarded
in any school year for 1 or more continuous months of absence
without pay. To qualify this service, a member shall
contribute to the retirement system, upon his return to
contributing membership service, an amount equal to the
combined employee and employer contributions which would have
been made had he not been absent, based on his compensation
at the commencement of his absence.

(2) Service credit shall be determined based upon his
monthly FTE at the commencement of his absence. (Auth: Sec.
19-4-201 MCA; IMP, 19-4-402 MCA;)

3. Rule 1 is proposed to be adopted in order to
establish procedures under which members may be awarded
creditable service for absence without pay, whereby members
will be required to contribute the employvee and employer

MAR Notice No. 2~2-174 13-7/14/88
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contributions that would have been made had they not been
absent.

4. The rules proposed to be amended provide as
follows:
2.44.403 REDEPOSIT OF AMOUNTS WITHDRAWN (1) If a

member wishes to redeposit previous withdrawals, it 1is
necessary that the most recent of ai:-previeus withdrawals be
redeposited first. (Auth: Sec. 19-4-201 MCA; IMP, 19-4-602
MCA;)

2.44.510 ADJUSTMENT OF BENEFITS(1)A retired member, em-
ployed as a teacher in Montana, upon receiving salary or
other compensation in an amount in excess of one-third of his
average final compensation, plus the average of the normal
annual salary increases for the teachin ersonnel of the
employer that employed the member or one th{rd of the median
average final compensation for members retired during the
preceding fiscal year shall be removed from retirement
beginning the month in which he earns an aggregate amount
which is greater than one-third of the above, and for each
month thereafter that he continues to teach.

(2) The employer shall deduct from the member's
earnings in excess of one-third of his final average
compensation or one-third (whichever is greater) of the
median average final compensation, an amount determined by
the current rate of employee contribution. The employer
shall also pay an amount based on the member's earnings in
excess of the greater of one-third of his average final
compensation or one-third of the median salary of those
members retired during the preceding fiscal year at the
current rate of employer contribution. (Auth: Ssec. 19-4-
201 MCA; IMP, 19-4-804 MCA;)

2.44.511 REINSTATEMENT OF BENEFITS (1) Upon
completion of employment, a previously retired member who was
subsequently reemployed for a period of less than one (1)
year and was removed from retirement, may have his retirement
reinstated beginning with the month following the termination
of his employment. The reinstated retirement benefit will be
that which he would have been entitled to receive had he not
returned to employment. i

{2) Upon completion of a minimum of one (1) year's
service as an active member and upon ceasing teaching, a
previously retired member may have his retirement reinstated.
His retirement benefit will be based on the then current
retirement provisions.

(3) When a reactivated member retires for the second
time tHe additional benefit provided by the termination pa
used in the calculation of the original ene§ t shall be
added at the time of the second retirement after benefits
have been recalculated without givin constderat{on to the
previous termination pay.
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(Auth: Sec. 19-4-201 MCA; IMP, 19-4-302 and 19-4-804 MCA;)

5. These rules are proposed to be amended in order to
clarify the sequence in which previous withdrawals must be
redeposited; to clarify that the amount a retiree may earn
after retirement is based on the average salary increases for
teaching personnel of the employer that last employed the
retiree and because the additional benefit provided by the
termination pay has been adequately funded under either
option I or option II when the member originally retired and
it is important that this additional benefit be considered in
the recalculation of the retirement Dbenefit when a
reactivated member retires for the second time.

6. Interested parties may submit their data, views or
arguments concerning the proposed adoption or amendments in
writing to David L. Senn, Administrator, Teachers' Retirement
System, 1500 Sixth Avenue, Helena, MT 59620-0139, no later
than August 12, 1988.

7. If a person who 1is directly affected by the
proposed adoption wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to David L. Senn,
Administrator, Teachers' Retirement System, 1500 S$ixth
Avenue, Helena, MT 59620-0139, no 1later than August 12,
1988,

8. If the agency receives requests for a public
hearing on the proposed adoption from either 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed adoption; from the Administrative Code
Committee o©of the legislature; from a governmental
subdivision or agency; or from an association having not less
than 25 members who will be directly affected, a hearing will
be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten
percent of those persons directly affected has been
determined to be 2,110 persons based upon the number of
active and retired members in the Teachers' Retirement
System covered under these rules per the 1987 actuarial
valuation.

9. The authority of the Board to make the proposed
rules is based on section 19-4-201 MCA, and the rules
implement 19-4-302, 19-4-402, 19-4-602, and 19-4-804 MCA.

- ) )
: \\, l7/ /

L [ e AT I

David L. Senn, Administrator
Teachers' Retirement System

Certified to the Secretary of State July 5, 1988.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
FINANCIAL DIVISION

In the matter of the proposed NOTICE OF PROPOSED AMENDMENT

)
amendment of a rule pertaining } OF 8.80.307 DOLLAR AMOUNTS
to dollar amounts to which ) TO WHICH CONSUMER' LOAN RATES
congsumer loan rates are to be ) ARE TO BE APPLIED
applied )

NO HEARING CONTEMPLATED

T0: All Interested Persons:

1. oOn August 15, 1988, the Financial Division proposes
to amend the above-stated rule.

2. The proposed amendment of 8,80,307 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-2353,
Administrative Rules of Montana)

8.80.307 DOLLAR AMOUNTS TO WHICH CONSUMER LOAN RATES
ARE TO BE APPLIED (1) The dollar amounts in the following
statutory sections are changed to the new designated amounts
as follows:

Changed
authority Stated Amount Designated Amount
Section 32-5-201 (4) $1,000.00 5¥+3080+00 $1,300,00
Seetton-32-5-303-4133----5---90+06-~~—-- 5---99-08
§=--508+700-----~ 5~-556+:08
5¥7808+80-—---- 53-+068+-00
577500700 --~——- 58-250+00
Section 32-5-302 (3) S 300.00 5--3308+6080 S 390.00
$1,000.00 537300700 $1,300,00
$2,500.00 §2+750+008 $3,250,00
Section 32-5-306 (7) $ 300,00 §-~3367006 S 390.00

Auth: 32-5-104, MCA Imp: 32-5-104, MCA

REASON: Section 32-5-104, MCA requires that certain dollar
amounts in Title 32, Chapter 5 be changed from time to time in
response to changes in one of the U.S. Consumer Price Indexes.
The dollar amount changes are to be announced by rule. The
reference Consumer Price Index has changed a sufficient amount
to require amendments to Rule 8.80.307.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to
the Financial Board, 1520 East 6th, Room 50, Helena, Montana
59620, no later than August 11, 1988.

4. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he muast make written
request for a hearing and submit this request along with any written comments.
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he has to the Financial Board,1520 East 6th, Room 50, Helena,
Montana, 59620, no later than August 11, 1988.

5. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly effected has been determined to be 2 based on the
licensees in Montana.

FINANCIAL DIVISION
KEITH L. COLBO, PRESIDENT

BY: A %Q\
GEQFF! .'BRAZ%R, ATTORNEY

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, July 5, 1988.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of proposals ) NOTICE OF PUBLIC HEARING OR
for a statewide pooling } A PROPOSED STATEWIDE POOLING
arrangement with a dquota )} ARRANGEMENT: POOLING RULES
plan as a method of payment )

)

of milk producer prices DOCKET #86-88

TO: ALL LICENSEES UNDER THE MONTANA MILK CONRTROL ACT
{SECTION 81-23-302, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1, On Friday, August 19, 1988 at 9:00 a,m. or as Ssoon
thereafter as interested persons c¢an be heard, a public
hearing will be held at the Sheraton Inn, Aaronson Yoom, 400
10th Avenue South, Great Falls, Montana, The hearing will
continue at said place from day to day thereafter wuntil all
interested persons have had a fair opportunity to be heard and
to submit data, views or arguments.

2, The hearing will be held in response to a petition
filed by Montana Dairymen's Association (MDA) and twenty-three
grade 'A' licensed producers. For reference of who signed the
petition, please refer to said petition.

3. The said petition and attachments are too voluminous
to reproduce or describe in detail in this notice. Copies of
the documents mentioned in paragraph two (2) are available for
inspection during regular business hours, at the offices of
the Department of Commerce, Milk Control Bureau, 1520 Bast 6th
Avenue, room 50, Helena, MT 59620-0512, Copies will be
provided wupon request with payment of copying charges.
Requests for copies should be made to the department by
visiting or writing the address given in this paragraph or by
telephoning (406)444-2875,

4, The petition submitted by MDA and twenty~three
producers asks the board to adopt new rules calling for the
pooling of the revenue from all sales of grade 'A' nmilk by
milk producers in Montana to, or through, distributors
regulated under the authority of the 5tate of Montana as a
method of payment of producer prices under terms described in
material submitted with and attached to said petition.

The said petition also proposes that the distributions of
pool monies to milk producers be made based on a quota
arrangement which is described in material submitted with and
attached to the petition.

That petition also contemplates that additional
housekeeping and administrative rules be adopted or
implemented by the bureau. Such additional housekeeping and

13-7/14/88 MAR Notice No. B8-86-26
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administrative rules, if any, will be the subject of separate
proceedings which will be separately noticed.

5. The petition was submitted pursuant to sections
81-23-302 and 2-4-315, MCA, The proceedings are contemplated
in subsections 81~23-302 (14), MCA, in particular,

6. The rationale given for the proposal submitted by MDA
and the twenty-three licensed grade 'A' producers is to ensure
an adequate supply of milk for all consumers by stabilizing
the milk industry in Montana.

7. The petitioners contemplate making a motion at said
hearing to incorporate by reference the entire record from the
proceedings in Docket #80-87 as part of the record in this
proceeding.

8. Specific factors which the ©board will take into
consideration in these proceedings will imnclude, but not be
limited to, the following:

A. Production and marketing practices which have
historically prevailed statewide, (This 1is an express
requirement of subsection 81-23-302(14), MCA.)

B. Possible impact of the proposal wupon individual
producers supplying individual distributor plants.

C. Possible impact of the proposal upon the adequacy of
the supply of milk within the state.

D. Possible impact upon the quality of milk available to
consumers,

E. Possible impact upon wholesale and retail prices of
milk,

F. Possible impact upon the ability of Montana producers
to supply Montana's market requirements.

G. Possible attraction of supplies of milk from
neighboring states.

H. Possible impacts wupon the supplies of milk in
individual plant pools.

9, In its consideration on the merits of the petition,
the board takes official notice as facts within its own
knowledge of the following:

TABLE I

Producer prices in adjacent and surrounding areas - April 1988

CLASS 1 CLASS Il CLASS III BLEND

PRICE PRICE PRICE PRICE

Oregon-Washington 12.55 10,64 10,33 11.20
Puget Sound-Inland 12.45 10.64 10,33 11.12
S.W, Idaho-E. Qregon 12.10 10.49 10.33 10.64
Western Colorado 12.60 10.49 10,33 11.81
Great Basin 12,50 10.49 10.33 11.54
Eastern Colorado 13.33 10,49 10,33 12.18
Rapid City 12.65 10.33 11.59
North Dakota 12.09 10,49 10.33 10.49
Montana 13.60 10.61 9.01 11.68

MAR Notice No. 8-86-26 13=-7/14/88



Supplies of milk which are available in

April 1988

Oregon-Washington
Puget Sound-Inland
S.W, Idaho-E. Oregon
West & Fast Colorado
Great Basin

Western North Dakota

Blend prices that

would have

-1299-

TABLE 11

CLASS I CLASS 11
UTILIZATION UTILIZATION
74,927,404 14,277,088
83,335,591 19,489,389
11,849,271 6,895,397
62,339,000 17,184,000
64,658,000 10,373,000
7,776,162 520,029
TABLE II1

petitioners’ proposal for May 1988,

BH Milk Producers
Clover Leaf Dairy
Country Classic
Equity Supply Co.
Meadow Gold
Safeway Stores
Vita Rich Dairy

Average of Plants

Disparity of ©blend

surrounding areas -

CLASS 1171
UTILIZATION
101,540,846
135,371,945

58,039,484
27,539,000
61,159,000

3,793,423

been paid producers wunder

AT 3.50%

AT 3.50% ACTUAL BLEND

ACTUAL BLEND POOGLING NET INCREASE

PRICE RC'D PRICE RC'D OR DECREASE
$11.33 $11.59 + .26
$12.86 $11.59 -1.27
$11.21 $11,.59 + ,38
$11,89 $11.,59 - .30
$11,70 $11.59 - .11
511,97 $11.59 - .18
$11.99 $11.59 - .40
$11.,59 $11.59 .00

TABLE IV

prices paid

individual producers and

differences in transportation rates for May 1988 include the

following examples:

BH Milk Producers
Clover Leaf Dairy
Country Classic
Equity Supply Co.
Meadow Gold
Safeway Stores
vita Rich Dairy

Average of Plantg

13~7/14/88

BLEND PRICE
PAID PER CWT

NET BLEND

FARM-TO-PLANT PRICE PAID
HAUL GCHARGED PER CWT AFTER

BEFORE FREIGHT PER CWT FREIGHT
511,30 § .86 $10.44
§$12.75 $ .75 $12.00
$10.99 $ .71 $10.28
§$11.79 $ .38 $11.41
§11.51 §. .82 $10.69
$11.75 § .65 $11.10
$11.74 51.42 $10.32
§$11.40 $ .79 $10.61

MAR Notice No. B-86-26
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TABLE V
Costs of transporting milk in ARM 8.86.301(9):

DISTANCE IN MILES MAXIMUM FREIGHT ALLOWANCE

25 to 50 $ .25
51 to 75 .40
76 to 100 .50
101 to 150 .64
151 to 200 +85
201 to 250 1,06
251 to 300 1,28
301 to 350 1.49

10, Interested persons may participate and present data,
views OrY arguments pursuant to section 2-4-302, MCA, either
orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau no later than August 15, 1988. :

11. Geoffrey L. Brazier, Esq., 1424 Ninth Avenue,
Helena, Montana has been appointed as presiding officer and
hearing examiner to preside over and conduct this hearing.
However, the full board will sit in convened session at the
hearing.

12. Authority for the board to take the action and adopt
the rules as proposed 1is in section 81-~23-302, MCA. Such
rules if adopted in the form as proposed or in a modified
form, will implement section 81-23-302(14), MCA,

13, If the board finds that the evidence adduced at this
hearing warrants the establishment of a statewide pool, after

adoption of the order, it is required by section
81-23-302(14), MCA, to submit the pooling arrangement to a
referendum conducted among all affected producers,

producer~distributors and distributors.

MONTANA BOARD OF MILK CONRTROL
CURTIS C. COOK, CHAIRMAN

BY: ZQZZ&&hnu E: 62:"/

WILLIAM E. ROSS, Bureau Chief

Certified to the Secretary of State July 5, 1988.

MAR Notice No. 3-86-26 13-7/14/88



-1301-

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of a proposal ) NOTICE OF PUBLIC HEARING ON
to establish a Meadow Gold ) A PROPOSED QUOTA PLAN FOR
Quota plan as a method of )} MEADOW GOLD PRODUCERS:
distributing the proceeds ) MEADOW GOLD QUOTA PLAN
to producers )

) DOCKET #87-88

TO: ALL LICENSEES UNDER THE MONTARA MNILK CONTROL ACT
(SECTION 81-23-302, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1. On Friday, August 19, 1988 at 1:00 p.m. oOr a$ 'soon
thereafter as interested persons can be heard, a public
hearing will be held at the Sheraton Inn, Aaronson room, 400
t0th Avenue South, Great Falls, Montana. The hearing will
continue at said place from day to day thereafter until all
interested persons have had a fair opportunity to be heard and
to submit data, views or arguments,

2, The hearing will be held in response to a petition
submitted by Mr. Garry Bond on behalf of Meadow Gold Dairies,
Inc. with processing plants located in Montana at Billings,
Great Falls, Kalispell and Missoula,

3. The said quota petition and attachments are too
voluminous to reproduce or describe in detail in this notice.
Copies of the documents mentioned in paragraph twa (2) are
available for inspection during regular business hours, at the
offices of the Department of Commerce, Milk Control Bureau,
1520 East 6th Avenue, room 50, Helena, MT 59620-0512. Copies
will be provided upon rvequest with payment of copying charges.
Requests for copies should be made to the department by
visiting or writing the address given in this paragraph or by
telephoning (406)444-2875,

4. The petition submitted by Meadow Gold Dairies, Inc.
asks the board to adopt new rules calling for a "quota plan"
as a method of payment of producer prices for Meadow Gold
Dairies.

5. The petition 1is submitted pursuant to sections
81=-23-302(13), MCA and 2-4-315, MCa,

6. The rationale given for the proposal submitted by
Garry Bond for Meadow Gold Dairies, Inc, is to implement a
plan to control surplus production and to encourage milk
production during the time when it is most needed.

7. Specific factors which the board will take into
consideration in these proceedings will include but not be
limited to the following:

13-7/14/88 MAR Notice No. B-86-27
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a) Current and prospective supplies of milk in relation
to current and prospective demands for such milk for all
purposes both statewide and within the Meadow Gold system in
Montana.

b) Possible impacts of the proposal wupon individual
producers supplying individual plants.

c¢) Possible impacts of the proposal upon the adequacy of
the total supply of milk to each Meadow Gold plant.

d) Possible impacts upon the ability of producers to
supply each plant's total requirements.

e) The effects, if any, of transportation costs on the
available supply of milk to the consuming public.

8, In its consideration of the merits of the petition,
the board takes official notice as facts within its own
knowledge of the following:

TABLE A
Pounds of Class Ill Milk Available statewide and for Meadow
Gold Dairy Plants -- For Period February 1, 1988 Through May
31, 1988
MEADOW GOLD DAIRY STATEWIDE

Year 1988 TOTAL PRODUCT LBS TOTAL PRODUCT LBS

February 2,086,270 5,040,298

March 2,596,288 5,807,264

April 3,210,582 7,570,442

May 3,737,679 8,773,604

In addition the board takes official notice that:

a) the cost of moving surplus milk in the Meadow Gold
plants for the months of April and May.1988 was $.15531 per
CWT;

b) 50% of the total cost to move surplus milk is
incurred by the producer and 50% by the selling plant;

c) the cost of $.95 per running mile is a wmaximum in
determining allowable mileage cost to allocate to producers.

9. Interested persons may participate and present data,
views or arguments pursuant to section 2-4-302, MCA, either
orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau no later than August 15, 1988,

10. Geoffrey L. Brazier, Esq,, 1424 Rinth Avenue,
Helena, Montana has been appointed as presiding officer and
hearing examiner to preside over and conduct this hearing.
However, the full board will sit in convened session at the
hearing.

11. Authority for the board to take the action and adopt
the rules as proposed is in section 81-23~302, MCA. Such
rules if adopted in the form as proposed or in a modified
form, will implement section 81-23-302(13), MCA,
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MONTANA BOARD OF MILK CONTROL
CURTIS C. COOK, CHAIRMAN

BY: ,6“4- /4 ﬂw

WILLIAM E. ROSS, Bureau Chief

Certified to the Secretary of State July 5, 1988,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

NOTICE OF PUBLIC HEARING ON
A PROPOSED AMENDMENT OF RULE
8.86.301(¢(8)(1)

In the matter of proposed )
amendment of Rule 8.86,301 )
(B)(f) as it relates to the )
transportation of c¢lass III )
milk } PRICING RULES
)
)

DOCKET #88-88

TO: ALL LICENSEES UNDER THE MORTANA MILK CONTROL ACT
(SECTION 81-23-~302, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1. On Friday, August 19, 1988 at 3:00 p.m. or as soon
thereafter as interested persons can be heard, a public
hearing will be held at the Sheraton Inn, Aaronson room, 400
10th Avenue South, Great Falls, Montana. The hearing will
continue at said place from day to day thereafter wuntil all
interested persons have had a fair opportunity to be heard and
to submit data, views or arguments,

2, The hearing will be held in response to a petition
filed by My. Garry Bond on behalf of Meadow Gold Dairies.

3. The petition proposes amending ARM 8.86.301(8)(f) as
follows. (full text of the rule is located at pages 8-2539
through 8-2549, Administrative Rules of Montana)(new matter
underlined, deleted matter interlined)

"8,86,301 PRICING RULES

(1) . . .

(8) + +

(f) Producers who are producing in excess of their
assigned gquota under a board adopted quota plan shall be paid
for milk in excess of their assigned quota based upon the
sales price of that wmilk 1less all freight and other costs
related to its movements and sale.

9 . . "

4. The reason given for the proposed action 1is to
control Meadow Gold's excess surplus production.

5. The petition was submitted pursuant to sections
81-23-302 and 2-4-315, MCA.

6. Petitioners have the burden of proving that the
proposed -change 1is necessary to control Meadow Gold's excess
surplus production,

7. Interested persons may participate and present data,
views or arguments pursuant to section 2-4-302, MCA, either
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orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau, 1520 East 6th Avenue, Room 50,
Helena, MT 59620-0512 no later than August 15, 1988.

8. Geoffrey L. Brazier, Esq., 1424 Ninth Avenue, Helena,
Montana has been appointed as presiding officer and hearing
examiner to preside over and conduct this hearing. However,
the Montana Board of Milk Control will sit in convened
session at the hearing.

9, Authority for the board to take the action and adopt
the rules as proposed is in sections 81-23-103, 81-23-104 and
81-23-302, MCA. Such rules if adopted in the form as proposed
or in a modified form, will implement section 81-23-302, MCA.

MONTANA BOARD OF MILK CONTROL
CURTIS C. COOK, CHAIRMAN

ov: L llisr & Rew
WILLIAM E, ROSS, Bureau Chief

Certified to the Secretary of State July 5, 1988,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of amendment } NOTICE Of PUBLIC HEARING ON
of Rules 11.9,105 and } THE PROPOSED AMENDMENT OF
11.9.107 pertaining to ) RULES 11.9.105 AND 11,9.107
eligibility for residential ) PERTAINING TO ELIGIBILITY
alcohol and drug treatment ) FOR RESIDENTIAL ALCOHOL AND
payments ) DRUG TREATMENT PAYMENTS

TO: All Interested Persons

1. On August 3, at 10:00 a,m,, a public hearing will be
held in the conference room of the Department of Family
Services, 48 North Last Chance Gulch, Helena, Montana to
congider the proposed amendment of Rules 11.9.105 and 11.9.107
pertaining to eligibility for residential alcohol and drug
treatment payments.

2. The rules as proposed t0 be amended provide as
follows:
11.9.105 ELIGIBILITY FOR SERVICES Subsection (1)

remains the same.

{a) The juvenile has been adjudicated as a yoath in need
of care pursuant to Title 41, chapter 3, MCA, a youth in need
of supervision or a delinguent youth pursuant to Title 41,
chapter 5, MCA, or has admitted acts sufficient to adjudicate
him a youth in need of supervision or a delinguent youth
through the consent adjustment process pursuvant to Title 41,
chapter 5, part 4, MCA; and

Subsections 1(b) through (2) remain the same.

AUTH: Sec. 41-3-1103, MCA; AUTH Extension, Sec. 113. Ch.
609, L. 1987, Eff. 10/1/87
IMP: Sec. 41-3~1103

11.9.107 DETERMINATION OF INDIGENCY (1) Any juvenile
will be determined indigent if his parents! or guardians' meet
income does not exceed the financial eligibility requirements
for the ald to families with dependent children program which
are set forth in ARM 46.10.401 through 403, 46.10.406, and
46.10.505 through 513 by more than 200 percent,

Sabsection (2) remains the same.
AUTH: Sec. 41-3-1103, MCA; AUTH Extension, Sec. 113. Ch.

609, L. 1987, Eff. 10/1/87
IMP: Sec, 41-3~1103
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3. Rationale: The cuarrent rules only allow the payment
for residential alcohol and drug treatment to indigent youths
who have been adjudicated youths in need of care, youths in
need of supervision or delinquent youths. Often, however,
youthg that are charged with alcohol-related offenses are not
adjudicated. Rather they are handled by consent adjustments.
The rule amendments would allow these youths to apply for res-
idential alcohol and drag treatment payments.

The payments for residential alcohol and drug treatments
are available only to indigent youths. The rule amendments
increase the indigency guidelines. The department is expend-
ing the amount budgeted slower than anticipated so eligibility
can be expanded to cover more youths.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing., Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Family Services, P.0, Box
8005, Helena, Montana 59604, no later than August 11, 1988,

5. The Office of Legal Affairs, Department of Family
Services has been designated to preside over and conduct the
hearing. )

Certified to the Secretary of State July 5, 1988.
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
proposed amendment of ) AMENDMENT OF ARM 12.6.901
ARM 12.6.901 ) ESTABLISHING A 10 HORSEPOWER

LIMIT ON CARPENTER LAKE

NO PUBLIC HEARING CONTEMPLATED
TO: All interested persons

1. On August 15, 1988, the Montana Fish and Game
Commission proposes to amend ARM 12.6,901 to establish a 10
horsepower limit on Carpenter Lake in Lincoln County.

2. The rule as proposed to be amended provides as
follows:

12.6.901 WATHER SAFETY REGULATIONS (1) through (1)(b)(1i)
remain the same.

(11) other waters of the state as follows:

Hill County: Beaver Creek Reservolr

Fallon County: South Sandstone Reservoir

Lincoln County: Carpenter Lake

(¢) through 52) remains the same.

AUTH: 87-1-303, 23-1-106(1), MCA

IMP: 87-1-303, 23-1-106(1), MCA

3. This rule is being amended for the reason that the
lake is too small for large powerboats and is not suited for
water recreation other than fishing. The amendment must be
reviewed and approved by the Department of Health and
Environmental Sciences before becoming effective as required by
Section 87-1-303, MCA.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Eileen Shore, Staff Attorney, Legal Unit, PDepartment of Fish,
Wildlife and Parks, 1420 East Sixth, Helena, Montana, 59620, no
later than August 11, 1988.

5. If a person who 1s directly affected hy the proposed
amendment wishes to express his data, views and argquments
orally or in writing at a public hearing, he must make written
reguest for a hearing and submit this request along with any
written comments he has to Eileen shore, Staff Attorney, Legal
Unit, Department of Fish, Wildlife and Parks, 1420 EBast Sixth,
Helena, Montana, 59620, no later than August 11, 1988,

6. If the Commission receives requests for a public
hearing from 10% or 25, whichever is fewer, of the persons who
are directly affected by the proposed amendment; by a
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governmental subdivision or agency, by the Administrative Code
Committee, or by an association having not fewer than 25
members who will be directly affected, a hearing will be
scheduled. Notice of the hearing will be published in the
Montana Administrative Register,

Japes| W. Flynn, Secrdqtary
FAsh and Game Commisgion

Certified to the Secretary of State July 5 , 1988,
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING

amendment of ARM 12.5.301 ) ON THE PROPOSED AMENDMENT
OF ARM 12.5.301 REGARDING
THE LISTING OF CRAYFISH AS
NONGAME WILDLIFE IN NEED OF
MANAGEMENT.

TO: All interested persons

1. On the following dates, at the locations given, the
Department of Fish, Wildlife and Parks will hold public
hearings to amend ARM 12.5.301 to list three species of
crayfish as nongame species in need of management.

(1) August 4, 1988, 7:00 o'clock p.m., at Sanders County
Courthouse, Thompson Falls, Montana,

(2) August 5, 1988, 7:00 o'clock p.m., at Department
Headquarters, 1420 East Sixth, Helena, Montana.

(3) August 8, 1988, 7:00 o'clock p.m., at Department
Headquarters, 1125 Lake Elmo Drive, Billings, Montana.

12.5.301 NONGAME WILDLIFE IN NEED OF MANAGEMENT (1) The
following nongame wildlife species are determined by the
department to be nongame wildlife in need of management within
the meaning of the Nongame and Endangered Species Conservation
Act, B87-5-101, MCA, et seq. Management regulations for these
species will be issued annually by the department:

No-speeies-lListed

Crayfish - Pacifasticus spp.
Orconectes spp.

AUTH: 87-5-105 IMP: 87-5-105

3. This rule is being amended to list crayfish as
"nongame species in need of management."” A recently developed
market and the resultant harvest of these currently unprotected
animals threatens to drastically reduce their numbers and
continued contribution to aquatic ecosystems 1in certain
important Montana fisheries. The problem is particularly acute
in Noxon Reservoir where the commercial harvest has been most
extensive. The crayfish population in Noxon Reservoir recently
exploded and this population explosion is thought to be a
principle factor contributing to an also expanding population
of largemouth bass and yellow perch. Moreover, crayfish are a
principle food source for brown trout, burbot and largemouth
bass. These fish species may also be on the increase in Noxon
Reservoir, The exploding population of crayfish in Noxon is
probahbly a result of a stabilized water level in the reservoir.
The stabilized flow 1s the result of negotiations by the
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bepartment of Pish, Wildlife, and Parks with Washington Power.
The anticipation was that gtabilized flows in the reservoir
would improve the sports fisheries. Commercial crayfish
operations are therefore benefiting from the fruits of
fisheries management efforts and at the same time are
jeopardizing the continued success of those efforts. In
addition, the extent of the market for this limited resource
presents a possibility that the harvest will expand statewide
and harm other fisheries unless the harvest is controlled.

There is currently no regqulation of crayfish harvest in
Montana, and crayfish are not covered by the commercial fishing
statutes. Designating crayfish as "nongame species in need of
management" will operate to render the taking of crayfish
illegal until suitable regulations can be developed that will
prevent over-harvest. After suitable harvest regulations are
implemented, commercial harvest can proceed subject to the
regulations,

The amendment must be reviewed and approved by the
Department of Health and Environmental Sciences before becoming
effective as required by Section 87-1-303, MCA.

4. Interested persons may present their data, views or
arguments either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Fred
Robinson, Staff Attorney, Department of Fish, Wildlife and
Parks, 1420 East Sixth, Helena, Montana, 59620, no later than
August 16, 1988.

5. FPred Robinson has been designated to preside over and
conduct the hearing.

Ja W. Flynn, Dijffector
M $a Department o
Wildlife, and Parks

Certified to the Secretary of State July 5 , 1988.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In The Matter of Rules ) NOTICE OF PUBLIC HEARING
Regarding Attorney Fees ) ON THE PROPOSED REPEAL

in Workers' Compensation ) OF ARM 24.29.3801 AND

Claims. )

ADOPTION OF A NEW RULE

TO: ALL INTERESTED PERSONS

1. On Thursday, August 18, 1988, at 10:00 a.m., a
public hearing will be held in Room 303 of the Workers'
Compensation Building, 5 South Last Chance Gulch, Helena,
Montana, to consider the proposed repeal of Rule ARM
24.29.3801 and adoption of a new rule concerning attorney
fee regulation by the Division of Workers' Compensation.

2. The rule proposed tor repeal is ARM 24.29.3801
(1987) which was declared to be invalid by the District
Court of the Eighteenth Judicial Distri¢t in Gallatin
County on May 17, 1988, for Ffailure of the rule to provide
for a variance from the maximum fee limits set in the rule.

3. The new proposed rule provides:

NEW RULE I. ATTORNEY FEE REGULATION

(1) This rule is promulgated under the authority of
Sections 39-71-203 and 39-71-613, MCA, to 1mplement
regulation of the fees charged to claimants by attorneys
in workers' compensation cases as provided in Section
39.71-613, MCA.

(2) An attorney representing a claimant on a workers'
compensation c¢laim shall submit to the division within
thirty days of undertaking representation of the claimant,
in accordance with section 39-71-613, MCA, on forms
supplied by the division, a contract of employment stating
specifically the terms of the fee arrangement, An
attorney substituting for another attorney previously
representing a claimant must submit a new contract
conforming with this rule - within thirty days of
undertaking representation of the claimant. The contract
of employment shall be signed by the claimant and the
attorney, and must be approved by the administrator of the
division of workers' compensation or his designee. The
administrator or his designee shall return the contract to
the attorney along with a notification that the contract
has been approved or disapproved.

(3) Except as provided in subsection (7), an attorney
representing a claimant on a workers' compensation claim
who plans to utilize a contingent percentage fee
arrangement to establish the fee with the claimant, may
not charge a fee above the following amounts:
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(a) For cases that have been settled without an order
of the workers' compensation judge or the supreme court,
twenty percent (20%) of the amount of compensation
payments the claimant receives due to the efforts of the
attorney.

(b) For c¢ases that go to & hearing before the
workers!' compensation Judge or the supreme court,
twenty-five percent (25%) of the amount of additional
compensation payments the claimant receives From an order
of the workets' compensation judge or the supreme court
due to the efforts of the attorney.

(4) The fee schedule set forth in subsection (3) does
not preclude the use of other attorney fee arrangements,
such as the use of a fee system based on time at a
reasonable hourly rate not exceeding $75.00 per hour, but
the total fee charged may not exceed the schedule set
forth in subsection (3) except as provided in subsection
(7). When such fee arrangement is utilized, the contract
of employment shall specifically set forth the [fee
arrangement, such as the amount charged per hour.

(5) The following benefits shall not be considered as
a basis for calculation of attorney fees:

(a) The amount of medical and hospital benefits
received by the claimant unless the workers' compensation
insurer has denled all lilability, including medical and
hospital benefits, or unless the insurer has denied the
payment of certain medical and hospital costs and the
attorney has been successful in obtaining such benetits
for the claimant.

(b) Benefits received by the «claimant with the
assistance of the attorpney in filling out 1inltial claim
forms only.

(c) Any undisputed portion of impalrment benefits
received by the claimant based on an impalrment rating.

{(d) Benefits initiated or offered by the insurer when
such initiation or oFffer is supported by documentation in
the claimant's FEile and has not been the subject of a
dispute with the claimant.

(e) Any other benefits not obtained due to the
actual, reasonable and necessary efforts of the attorney.

(6) Nothing prevents an attorney from charging a fee
below the fce guidelines set forth in subsections (3) and
(4). An attorncy may reduce the attorney's Eee from what
was originally established in the approved fee contract
without the further approval of the divislon.

(7) For good cause shown, the division may approve a
variance providing for Fees in excess of the guidelines of
fees as set forth in subsections (3) and (4).

(a) To obtain approval of a variance, '‘an attorney has
the burden of providing clear and convincing evidence of
entitlement to a greater fee by documenting the following
Factors in regard to the specific «claimant and the
specific case:

(1) The anticipated time and labor required to perform
the legal service properly.
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(i1) The novelty and difficulty of legal 1issues
involved in the matter.

(iii) The fees customarily charged for similar legal
services.

(iv) The possible total recovery Lf successtful.

(v) The time 1limitations imposed by the client or
circumstances of the case.

(vi) The nature and length of the attorney-client

relationship.
(vii) The experience, skill and reputation of the
attorney.

(viit) The ability of the client to pay for the legal
services rendered.

(ix) The risk of no recovery.

(x) The market value of the lawyer's services at the
time and place involved.

(b) If a variance requested under (7)(a) 1is not
approved, an attorney may request that the administrator
or his designee review the matter and issue his order of
determination pursuant to procedures set forth in ARM
24.29.201, et seq.

(8) Attorneys' compensation shall be determined by
the approved fee arrangement and shall be paid out of the
funds received in settlement or fecovery or other funds
avallable to the claimant. Upon the occurrence of a
hearing before the workers' compensation court ot the
supreme coutt, the workers' compensation court shall have
exclusive jurisdiction for the award of attorneys fees oa
the clalm against the insurer or employer which shall be
credited to the fee due from the claimant.

(9) In the event a dispute arlses between any
claimant and an attorney relative to attorney's fees in a
workers' compensatlion claim, upon request of either the
claimant or the attorney or upon notice of any party of a
violation of Section 39-71-613, MCA, or this rule, the
administrator or his designee shall review the matter and
issue his order resolving the dispute pursuant to
procedures set forth in ARM 24.29.201, et seq. The fee
contract shall clearly identify the rights granted by this
subsection.

(10) The division retains its authority to regulate
the attorney fee amount in any workers' compeunsalion case
even though the contract of employment fully complies with
Section 39-71-613, MCA, and this rule.

(11) 1If an attorney violates a provision of Section
39.71-613, MCA, this rule, or an order Ffixing an
attorney's fee, he shall forfeit the right to any fee
which he may have collected or been entitled to collect.

4. The rationale for repealing ARM 24.29.3801 (1987)
is that 1t was declared invalid by a District Court as

noted above. ]
5. The rationale for adopting New Rule [ is to
establish reasonable limits on and procedures to regulate
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the attorney Fees which may be charged a workers'
compensation claimant by his attorney. The rule sets
forth those benefits on which an attorney fce may be
based, The rule also provides for a procedure by which an
attorney may apply for a varlance from the limits
established in the cule to conform with the District
Court's order noted above. The adoption of this rule is
auythorized by scction 39-71-203, MCA, and implements
section 39-71-613, MCA.

6. The Division maintains a file of the data,
information, and research underlying development of this
rule. Interested parties may inspect this Ffile by
contacting Hiram Shaw, Chief, Insurance Compliance Bureau,
Division of Workers' Compensation, 5 South Last Chance
Gulch, Helena, Montana, 59601.

7. Steven J. Shapiro, Chief Legal Counsel of the
Division acting as Hearing Examiner, will preslide over and
conduct the hearing.

8. Interested parties may submit their data, views or
arguments concerning these changes either orally.:or 1in
writing at the hearing. Written arguments, views or data
may also be submitted to Steven J. Shapiro, Chief Legal
Counsel, Workers' Compensation Division, 5 South Last
Chance Gulch, Helena, Montana, 59601, no later than August
18, 1988.

ROBERT Jg ROBINSON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: July 5, 1988,
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BEFORE THE DEPARTMENT OF STATE LANDS
AND THE BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

NOTICF OF PUBLIC
HEARING ON
AMENDMENT, REPEAL, AND
ADOPTION OF STRIP MINE
RULES

In the Matter of the
Amendment of ARM 26.4,301
through 26.4,306, 26,4.308,
26,4.310 through 26,4,327,
26.4.401 through 26.4,413,
26.4.501 through 26,4.505,
26,4,507, 26.4.510,

26.4,514 through 26.4.518,
26,4,.520 through 26.4.524,
26,4,601 through 26.4.609,
26.4.621 through 26,4.626,
26.4.631 through 26,4.652,
26.4,701 through 26.4,703,
26.4,711,

26.4.713 through 26.4,714,
26.4.716 through 26.4,721,
26.4.723 through 26.4,726,
26.4.728,

26.4.730 through 26.4.733,
26.4.751,

26.4.761 through 26.4.763,
26.4.801 through 26.4.802,
26.4.804 through 26.4.806,
26.4.811, 26,4.815, 26.4,821,
26.4.823 through 26.4,825,
26.4.831 through 26,4,833,
26.4.901 through 26.4.,904,
26.4.907,

26.4.911 through 26.4.912,
26.4.1001 through 26,4,1014,
26.4.1101 through 26,4.1119,
26.4,1121, 26.4.1125,
26.4.1129,

26.4.1131 through 26.4.1137,
26.4.1141 through 26.4.1148,
26.4.1201 through 26.4,1210,
26.4.1212 through 26,4.1215,
26.4,1221 through 26,4.1228,
26.4.1231 through 26.4.1232,
26.4.1234 through 26.4.1242,
26.4.1246 through 26,4,1254,
26.4.1260 through 26.4.1263,
26.4.1302, 26.4.1303, and
26.4.1309;

the repeal of ARM 26.4.,307,
26.4,309, 26,4,506, 26,4.508,
26.4,509, 26.4.511, 26.4.512,
26.4.513, 26.4.712, 26.4.715,
26,4.722, 26,4,727, 26.4.729,
26.4.734, 26,4,735, 26.4.803,
26.4.807, 26,4.812, 26.4.813,
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26.4.814, 26,4.816, 26.4,822,
and 26,4,1015;

and the adoption of NEW
RULES I through XIII,
concerning the regulation of
strip and underground coal
and uranium mining.

TO: All Interested Persons:

1. On August 16, 1988, at 7:00 P.M., a public hearing
will be held in the Yellowstone Room, Student Union Building,
Eastern Montana College, Billings, Montana, to consider the
amendment of ARM 26,4,301 through 26.4.306, 26.4,308,
26.4.310 through 26,4,327, 26.4.401 through 26,4.413,
26.4.501 through 26,4.505, 26.4.507, 26,4,510, 26,4.514
through 26.4.518, 26,4.520 through 26.4,524, 26.,4.601 through
26,4.609, 26.4.621 through 26.4.626, 26.4.631 through
26.4.652, 26.4.701 through 26.4,703, 26.4,711, 26.4,713
through 26.4.714, 26.4.716 through 26.4,721, 26.4.723 through
26.4,726, 26.4,728, 26.4.730 through 26.4,733, 26,4.751,
26.4.761 through 26.4.763, 26.4.801 through 26.4.802,
26.4.804 through 26,4.806, 26.4.811, 26.4,815, 26.4.821,
26.4.823 through 26,4,825, 26.4,.831 through 26.4,833,
26.4.901 through 26.4.904, 26.4.5907, 26.4.911 through
26.4,912, 26.4.1001 through 26.4.1014, 26,4.1101 through
26.4.1119, 26.4.1121, 26,.4.1125, 26.4.1129, 26.4,1131 through
26.4.1137, 26.4.1141 through 26.4.1148, 26.4.1201 through
26.4,1210, 26.4.1212 through 26.4.1215, 26,4.1221 through
26.4.1228, 26.4.1231 through 26.4.1232, 26.4.1234 through
26.4,1242, 26.4,1246 through 26.4.1254, 26.4.1260 through
26.4.1263, 26.4.1302, 26.4.1303, and 26.4.1309; the repeal of
ARM 26.4.307, 26.4.309, 26.4,506, 26.4.508, 26.4.509,
26.4.511, 26.4.512, 26.4,513, 26.4.712, 26.4.715, 26.4.722,
26.4.727, 26.4.729, 26.4,734, 26.4.735, 26.4.803, 26.4.807,
26.4.812, 26.4,813, 26.4.814, 26,4,816, 26.4.822, and
26.4.1015; and the adoption of New Rules I through XIII.

2. The rules proposed to be repealed are found on pages
26-468, 26-469, 26-529, 26-530, 26-531, 26-593, 26-594,
26=-596, 26-598, 26-599, 26-600, 26-624, 26-628, 26-630,
26=-631, and 26-658 of the Administrative Rules of Montana.
The proposed amendments modify the current strip and
underground mine rules found in ARM Sub-chapters 3 through
13, Chapter 4, Title 26. New Rules I, TII, VI through IX,
XIT, and XIII do not replace or modify any existing rule
currently found in the Administrative Rules of Montana. New
Rules III through V, X, and XI modify existing requirements
in ARM Sub-chapters 5, 6, 10, and 11, Chapter 4, Title 26.

3. The proposed new rules and existing as proposed to
he amended provide as follows:
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26.4.301 DEFINITIONS The following definitions apply to
all terms used in the Strip and Underground Mine Reclamation
Act and the-peles-adepred-thereunder sub-chapters 3 through 13
of this chapter:

t} URecess-readsi-means-those-reads-leading-from-a
publie-readway-to~the -mine —comp lexs

(1) "Abandoned mine land reclamation fund"” means the
fund defined in 26.4.1231(1).

(2)  "Abandoned”™ is defined in 82-4-203 and 26.4.1231(1).

2% (3) Remains the same,

¢33+ (1) “"Acid-forming materials" means earth materials
that contain sulfide minerals or other materials which, if
exposed to air, water, or microbiological or weatherlng proc-
esses, form acids that-may-epeate-acid-deainage,

43 (5) Remains the same.

(6) "Active mining operation” means an operation at
which mining and reclamation activities are regularly occurring
on an ongoing basis. See also "inactive mining operation."

5+ (7) "Adjacent area™ means land located outside the
permit area or mine plan area, depending on the context in
which adjacent area is used, where air, surface or ground
water, fish, wildlife, vegetation or other resources protected
by the Act may be adversely impacted by strip or underground
mining and reclamation operations.

{8) "Administratively complete application" means an
application that contains information addressing application
requirements in 82-4-227, 82-4-231, and sub-chapters 3 through
13 and all information necessarv to initiate processing and

ublic review.
19¥l§i "Agricultural activities or farming" means, with

respect to alluvial valley floors, use of any tract of land for
the production of plant or domestic animal life where the use
is enhanced or facilitated by subirrigation or flood irrigation
associated with alluvial valley floors. These uses include,
but are not limited to, the pasturing, grazing, or watering of
livestock, and the cropping, cultivation, or harvesting of
plants whose production is aided by the availabjility of water
from subirrigation or f£leer flood irrigation. Those uses do
not include agricultural practices which do not benefit from
the availability of water from subirrigation or flood irriga-
tion.

¢#+{10) Remains the same.

(11) "Alluvial valley floor” is defined in 82-4-203.
(12 "pAlternate reclamation™ is discussed in 82-4-232,
(13 "Amendment” means any change in the mine or

reclamation plan that results in expansion or decrease of the
operation's permitted boundaries, excluding incidental boundary
changes. See also "major revision," "minor revision," and
"incidental boundary change."

{8} (14) “"Approximate original contour” means that
surface conflquraflon achieved by backfillino and grading of
the -mimed disturbed areas so that the reclaimed area, including
any terracing or access roads, closelv resembles the deneral
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surface configquration of the land prior to mimimg disturbance
and blends into and complements the drainage pattern of the
surrounding terrain, with all highwalls, gpoil piles and refuse
piles eliminated. Permanent water impoundments may be
permitted where the department determines that they are in
compliance with Rule 26.4.504,

(15) "Agquifer" is defined in 82-4-203,

{(16)  "Area of land affected” is defined in 82-4-203.

€9+ (17) Remains the same.

+¢+6}(18) "Auger mining" means a method of mining coal at
a cliff or highwall by drilling holes into an exposed coal seam
from the highwall and transporting the coal along an auger bit
to the surface.

(19) "Bench" is defined in 82-4-203,

353 120) T"Best technology currently available" or "BTCA"
means equipment, devices, systems, methods, or techniques whieh
that will:

{a) Remains the same.

(b} minimize, to the extent possible, disturbances and
adverse impacts on figh, wildlife and related environmental
values, and achieve enhancement of those resources where
practicable. The term includes equipment, devices, svstems,
methods, or techniques whieh that are currentlv available
anywhere as determined by the department, even if they are not
in routine use. The term includes, but is not limited to,
construction practices, siting requirements, vegetative
selection and planting requirements, animal stocking require-
ments, scheduling of activities and design of sedimentation
ponds in accordance with ati-applicable-rules-pursuant-te-the
Aet 26.4.639 and 26.4.642,

{(c) Within the constraints of the Act and sub-chapters 3
through 13, the department has the digcretion to determine the
best technology currently availlable on a case-bv-case basis.

€+2% (21) Remalns the same.

(22) ""Coal conservation plan® is defined in 82-4-203.

{23) ™Coal preparation®” and "coal preparation plant" are
defined in 82-4-203.

t+33 (24) "Collateral bond" means an indemnity agreement
in a sum certain that is payable to the department, executed by
the permittee, and whieh-+s supported by the deposit with the
department of cash, negotiable bonds of the United States,
state or municipalities, neqotiable certificates of deposit or
an jrrevocahle letter of credit of any bank organized or
authorized to transact business in the U.S.

{34} (25) PRemains the same.

(26) " "Communitv or institutional buildina” is defined in
26.4.1132(1) (4).

-=-lerepiandtl-means -land -used-—fop-the-predunetion-of
adapted-erops-for-harvestr-alone—or-im-a-potation-with-grasses
and-tegumesr-and-inclindes -row-cropsr-smali-grain-erops r-hay
CroOpSr-Rursery -cropsr-orchard -cropsr-and —other-simi-lar
spesiatby-erops ;- )

(27) "Contamination" means, with respect to soils, the
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addition to, deposition or spillage on, or mixing with soil of
any substance or material that by its chemical nature adversely
affects the quality of the soil or impairs its properties to
support plant establishment and growth.

(28) "Contour strip mining" is defined in 82-4-203.

{29) "Cover" is the area of ground covered by the aerial
(above ground) plant parts, Cover is usually expressed as
absolute cover, relative cover, foliar cover, canopy cover,
and/or basal cover.

(30) "Cultural resources" means any historic, archaeo-
logic, or other cultural site, Significant sites, at a
minimum, include all sites eligible for or listed on the
National Register of Historic Places.

{31) "Cumulative hydrologic impacts" means the expected
total gualitative and quantitative, direct and indirect effects
of mining and reclamation operations on the hydrologic balance,

(32) " "Cumulative hydrologic impart area’ means the area,
including the permit and mine plan area, within which impacts
to the hvdrologic balance resulting from the proposed operation
may interact with the impacts of all previous, existing and
anticipated mining on surface and ground water systems.
"Anticipated mining" includes all operations with pending
applications and all operations reguired to meet diligent
development requirements for leased federal coal for which
there is actual mine-development information available.

{33) "Degradation®” means, in reference to solls, to
decreage the physical quality of soll materials by adversely
affecting the tilth, texture, structure, porosity, hvdraulic
conductivity, available water capacity, and other relevant
physical properties as a result of compaction by heavy
equipment, introducing other materials to or mixing them with

soil, or other factors.
¥6¥(34) "Disturbed area" means an area where from which

vegetation, tepsoil, spoil, overburden, fill, or mineral 1is
removed or upon which vegetation, soil, overburden, spoil,
fill, sediment, water, processing waste, underground develop-
ment waste, or neneeak-waste garbage or other debris is placed
by strip or underground mining and reclamation operations.
Those areas are classified as disturbed until reclamation is
complete and the performance bond or other assurance is
released.

£3+7+(35) through ¥9%(37) Pemains the same.

(38) "Emergency" is defined in 26.4.1231(2).

£26% (39) Pemains the same.

+23»(40) T"Essential hydrologic functions" means the-pole
of, with respect to an alluvial valley floor i#m, the collect-
ing, storing, regulating, and making the natural flow of
surface or ground water, or both, usefully available for
agricultural activities by reason of the valley floor's
topographic position, the landscape, and the physical proper-
ties of its underlying materials. A combination of these
functions provides a water supply during extended periods of
low precipitation.
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(a) through (d) Remains the same,

(41) "Excess spoil” means spoil material disposed of in a
location other than the mined-out area; provided that spoil
material used to achieve the approximate original contour or to
blend the mined-out area with the surrounding terrain, in
accordance with 26.4.308 and 26.4.501, 1n non-steep slope areas
may not be considered excess spoil. See Rule TV.

(42 "Extreme danger" 1g defined in 26.4.7231(4).
[EE] "Farm" 15 aeilnea 26.4.325 (30,

(44 "Federal coal regulatorv authority" means the
federal agency responsible for administration of the Surface
Mining Control and Reclamation Act of 1977 (P. L. 95-87).

+22} (45) Remains the same.

(46) "Fragile lands" is defined in 26.4.1141(1).

€23¥(47) Remains the same.

324)--Generat-areal-means r-with-respect-to-hydrotegys
the -topographie -and —ground -water-basin -surrounding -a-mine-plan
ares-whieh-is-of-sufitetent-sizer-inetuding -arealt-extent-and
depth r—to ~inelude -one ~or -more -watersheds —containing -perennial
streams —and ~ground -wakter-systems ~and —to-allow-assessment-of-the
probable-cumelative impasts-on-the guatity-and quantity-of
supface ~and -ground -water -systems-—in-the -basin--

+25) (48) "Ground water" means subsurface water or
underground streams that-£ills-availtable-epeningy-in-meck-or
sorf-materiais-to-the -extent-that-they-are -considered-water
saturated contained in the unsaturated and saturated zones.

¢26) ~-"Hant -roadsi-means -those —roads -fexdiny -from~ehe
tippler-prosossing r-ar-mine complen ~-ansss -onte -or ~through-areas
that -kave -peen-mired or-are -hetng -mineds

¢233+(49) "Head-of-hollow fill" means a fill structure
consisting of any material, other than coal processing waste
and organic material, placed in the uppermost reaches of a
hollow or a naturally occurring drainage where side slopes of
the existing hollow or drainaqe measured at the steepest point
are greater than 20% or the average slope of the profile of the
hollow or drainage from the toe of the fill to the top of the
fill is greater than 10%. ZIm-fitis-with-less-than-256;0800
eubie-yarde-of-materiatr-associated-with-contour-miningr-the
top-surface of-the-fFilt-will-be-abh-the-elevation-of-the -conl
seam---fn-ati-other -head-of-holtiow-filliyp-the -pop-surface-of
the-£illr-witen -completed; -to-at-appreximately —the -same
elevation-an-the -adtacent -ridge-line r-and -no-sigrifiaant-area
of-maturak-drainzge oesprs-above~the-fikl-draining-inte-the
£itt-araar- (See 26.4.520(14).)

(50) "Higher or better use" means postmining land uses
that have a higher economic value or nonmonetary benefit to the
landowners or the public than the premining land uses.

+28¥(51) "Highwall® means the face of exposed overburden
and mineral in an-epeheuh-ar strip mining operations or for
entry to underground mining operatlons

(52) "Historic lands" is defined in 26.4.1141(2).

+29¥ (53) T"Ristorically used for cropland” means:

(a) “lands that have been used for cropland for any 5
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years or more out of the 10 years immediately preceding the
acquisition, including purchase, lease, or option, of the land
for the purpose of conducting or allowing, through resale,
lease or option, the-semduct-of strip or underground coal
mining and reclamation operations; or

(b Remains the same.

36+ (54) "Hydrologiec balance" means the relationship
between the quality and guantity of water in the hydroloegic
regime with respect to inflow to, water outflow from, and watses
storage in a hydrologic unit such as a drainage basin, aquifer,
soil zone, lake, or reservoir, under all seasonal conditions,
It encompasses, but is not limited to, the dynamic relation-
ships among precipitation, runoff, evaporation, and changes in
ground and surface water storage.

(55) "Hydrologic consequences” means the projected
results of proposed strip or underground mining operations that
may reasonably be expected to alter, Interrupt, or otherwise
affect the hydrologic balance., The consequences may include,
but are not limited to, effects on stream channel conditions
and the aquatic habitat on the permit area and adjacent areas.

35 (56 "Hydrologic regime” means the entire state of
water movement in a given area. ¥ e~is-a-funetien-of-the
ctimate-and -ineludes -the -phenomena -pv -whieh-watepr-first-occurs
an-atmospheric water -vapyrr-passes-inve-a-rigunid-or-sekid-form;
fatkls-as-precipitation, -moves-zltong-or~inte -the -¢reund -surfaeer
and —returns -to «bhe -2tmosphere -as -vapor -by -means o f ~evaporation
and -transpirations

{57) "Imminent danger to the health and safety of the
public¥ is defined in 82-4-203.

€325 (58) T"Impoundment" means a basin, naturally formed or
artificially built, which is dammed or excavated for the
retention of water, slurry, sediment, er waste or other liguid
or gemi-liquid material.

£33F--Linteprrm-reguiatory-progrant-means -the —departmental
program-for-pegulation-of-strip -op-underground-mining opera-
tions-pursuant-te~the -act-and-the emergeney-prules - (Bitle-265
Chapter -2y -Subehapter-16y-ARM) -which-besame -effeotive-an
emergeney -rules-on-Marek-31,-19%8-and -as -permanent -rules-on
Fatyp-2Fy-1938 -and -whieh -eoxpired -on-the -date-of-the -seererarypls
approval -of -Montanals -permanent -preguiatory -progpam-purassant -te
BrbEr-95—8%—

(59) "Inactive mining operation" means an operation
where: )

{a) the permit has been suspended for a period of 2 or

more months
{(b) neither mining nor reclamation activity has ever
occurred,

c the department has been informed that operations are
temporarily suspended pursuant to 26.4.521, or

(d) permanent cessation of operations has occurred
pursuant to .4, , _but bon as not vet been released,

(60) "Incidental boundarv change" means a change in the
permit boundary in which a few acres, generally less than ten,
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insignificant in impact relative to the entire operation, are
added to or subtracted from the permit area for the purposes of
associated disturbance, but not for mining. For administrative
purposes, an incidental boundary change is considered a minor
revision.

34F (61) "Intermittent stream" means a stream or reach of
a stream that is below the local water table for at least some
part of the water year, and obtains its flow from both surface
runoff and ground water discharge.

€35} (62) Remains the same.

(63) "irreparable damage to the environment" means any
damage to the environment, in viclation of the Act or subchap-
ters 4 through 12 of this chapter, that cannot be corrected bv
actions of the applicant.

€36} (64) "Land use" means specific uses or management-
related activities, rather than the vegetation or cover of the
land. TLand uses may be identified in combination when joint or
seasonal uses occur. Changes of land use or uses from one of
the following categories to another shall be considered as a
change to an ateepnative alternate land use whieh that' is
subject to approval by the department,

(a) "Cropland® means land used for the production of
adapted crops for harvest, alone or in a rotation with grasses
and lequmes, and includes row crops, small grain crops, hay
crops, nursery crops, orchard crops, and other similar
specialty crops. Land that is used for facilities in .support
of cropland farming operations whiek and is adjacent to, or an
integral part of, these operations is also included in this
category.

(b) "Pasturelamd Special use pasture" means land .useéd
primarily-fopr-the -tong—term-produstron—of —adapted r—domestieated
forage-plants-to—pe-gprared-by-livestoel-or that has been seeded
or interseeded to native, introduced, or a combination of
native and introduced forage species of limited diversity that
provideg special or seasonal use for livestock on a more
intensively managed basis than that which would occur if the
land was grazing land as defined helow. Special use pasture
may include the occasionally cutting of the forage species and
cu%Ea for livestock feed. Land fhat is used for facilities in
support of pasturelamd special use pasture whieh and is
adjacent to, or an integral part of, the use is also included.

(c) “Grazinglandt "Grazing land" means land, including
both grasslands and forest lands, where the indigenous
vegetation is actively managed for grazing or browsing by a
combination of livestock and wildlife er-vecasional-kay
predwerren, Land that is used for facilities in support of
such operations whieh and is adjacent to, or an integral part
of, these operations is also.included.

(d) U‘PRerestryl-means-use-or-management-of-land-for-the
long—term-productionr-of-weod r wond -fiberr-op wood-derived
produets: "Commercial foregt land” means land producing or
being managed to produce stands of industrial wood that will be
utilized as such. Commercial forest land must alsc produce or
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be managed to produce in excess of 20 cubic feet per vear of
industrial wood. Currently inaccessible and inoperable areas
are included, except where such areas are small and unlikely to
become suitable for production of industrial wood in the
foreseeable future. Land that is used for facilities in
support of forest harvest and management operations whiech and
is adjacent to, or an integral part of, these operations ig
also included.

{e} "Residential" means use of land for single- and
multiple-family housing, mobile home parks, amd or other
residential lodgings. Land that is used for facilities in
support of residential operations whkiek and that is adjacent
to, or an integral part of, these operations is also included.
Support facilities include, but are not limited to, vehicle
parking and open space that directly relate to the residential
use,

(f) "Industrial/Commercial" means use of land for;

(1) Extraction or transformation of materials for
fahrication of products, wholesaling of products or for long-
term storage of products., This includes all heavv and light
manufacturing fac111t19s, such as lumber and wood processing,
chemical manufacturing, petroleum reflnlng, and fabricated
metal products manufacture. Land that is used for facilities
in support of these operations whieh and is adjacent to, or an
integral part of, such operations is also included. Support
facilities include, but are not limited to, all rail, road, and
other transportation facilitiess; or

(ii) Retail or trade of qoods or services, including
hotels, motels, stores, restaurants, and other commercial
establishments. Land that is used for facilities in support of
commercial operations wkteh and is adjacent to, or an integral
part of, these operations is also included. Support facilities
include, but are not limited to, parking, storage or shipping
facilities.

(g) "Recreation" means use . of land for public or private
leisure~time wse, including developed recreation facilities
such as parks, camps, and amusement areas, as well as areas for
which specific design or access is provided for less intensive
uses such as hiking, canoceing, and other ewmdeveleped recrea-
tional uses.

(h) "Fish and wildlife habitat" means water or land used
wholly or partially in the production, protection or management
of species of fish or wildlife.

(i) - "Developed water resources” means use of land used
for storing water for beneficial uses such as stockponds,
irriqgation, fire protection, flood control, and water supply.

£1)--tundeveloped-tandl-means -Lanéd -with-noe -eurpentnee -or
management - -kt -tneludes -tand -thatk -has -never-been-developed;-ory
rE-pprevionsly-developadr-Land-that-has-been-atiowed-to-return
raturally-by-an-undeveloped-states

€3#¥+(65) "Major revision" means any change in the mining
or reclamation plan whieh that:

ta)y--resulkes-tn-a-signrircant -change -in-the -postmininy
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contour -miapr

¢#¥(a) through ¢#+(c)] Remains the same.

e+ (d) results in a change wkieh that mav affect the
reclaimability of the area or the hydrologic balance on or off
of the permitted area.

38 (66) "Materially damage the quantity or gquality of
water" means, with respect to alluvial valley floors, eshanges
n-the cguality —or-gquantity-of-the -water-supply -to-any-portion
ef-an-alivvial-valiey-floor where-sueh -changes -are-caused -by
sEpbp -or ~underground —cont -mintng -operations -and -result-in
" ehanges-that-signibicantty -and-adversely-affeet-the-composi-
tionr~diversityy-apr-predustivity-of-vegerabion-dependant-on
subirerigatieny-~or-which-resuit-in-changes-that-wonld-limit-ehe
adequacy-of-the -water-fop-flood -trrigation-of-the-trrigable
tand —aereage-existing-prior-te-mining to degrade or reduce by
strip or underground coal mining or reclamation ogerationsi
the water quantity or quality supplied to the alluvial valley
floor to the extent that resulting changes would significantly
decrease the capability of the alluvial valley floor to support
agricultural actlvities. (See also 26,.4.301(9), (61} and
{124). The term "material damage" may be applied to values
other than those associated with alluvial valley floors.

93 (67) "“Mine plan area" means the area of land and
water within the boundaries of all permit areas during the
entire life of the strip or undexground mining operation. At a
minimuym, it includes all areas whieh that are or will be
affected during the entire life of those operations. Other
terms defined elsewhere in this subchapter which relate closely
to mine plan area are:

(a) through (b) Remains the same.

(c) "adjacent area,"y which may surround or extend
bevond the area of land affected , permit area, or mine plan
area. (See also 82-4-203,)

nera s defined in 82-4-203.
Minor revision” means any change to the mine and
reclamation plan not meeting the criteria for amendment or

major revision,
~--IMerst-bulh-densityl-means —the -weaight-of-smil-{oven
dpyl-per —unit-volume - - -Yeolume -k -mersured -when-phe -sotl-is-at

freld-motsture —sapacitv ~ {143 -bar -moisture -tensionktr—-Wetght -ts
determined -aftep~drying -the -soik -2 -105% -G+
¢4+ (70) . Remains the same.
71) "~ "Natural hazard lands" is defined in
141(37.

-+

26.4

Remains the same, ,
73) 7 "Occupied dwelling” is defined in 26.4.1132(1) (b).,
] "Operation” is defined in 8.-4-703,
75 "Operator" is defined in H2-4-203.,
[ "Other treatment facllities™ means, with respect to
26.4.639(23), any chemjcal treatments {such as flocculation)
or mechanlcal structures (such ag clarifiersg) that have a
point-source discharge and that are utilized to prevent
additional contribution of guspended solids to streamflow or
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runoff outside the permit area,

3377 Remains the samd.

(78) Overburden” is defined in 82-4-203.

€44} (79) "pPerennial stream™ means a stream or pame reach
of a stream that flows continuously during all of the ealtendar
water year as a result of ground water discharge or surface
runoff. The term does not include intermittent streams or
ephemeral streams.

+45} (80) "Permanent diversion®” means a diversion that
remainimg remains after a strip or underground mining and
reclamation operation is completed whkieh and that has been
approvea for retention by the department and other appropriate

state and federal agencies.
(81)  "Permanent impoundment" means an impoundment that is

approved by the department and other appropriate state and
federal agencies for retention as part of the postmining land
use.

t46> (82) T"Permit area" means the area of land and water
within the boundaries of the permit which are designated on the
permit application maps, as approved by the department. This
areda shatt includes, at a minimum, all areas which are or will
be affected by the strip or underground mining and reclamation
operations during the term of the permit,

#47)(83) "Person having an interest which is or may be
adversely affected or person with a valid legal interest" shali
includes any person:

(a}’ through (b) Remains the same.

€48} (84) “"Precipitation event™ means a quantity of water
resulting from drizzle, rain, snow, sleet, or hail in a limited
period of time. It may be expressed in terms of recurrence
interval. As used in these regulatiems rules, "precipitation
event" also includes that guantity of water emanating from snow
cover as snow-melt in a limited period of time.

{(85) "Previously mined area" means land on which coal
mining operations were previously conducted, except those lands
upon which such operations were conducted pursuant to and in
compliance with a permit issued under the Montana Strip and
Underground Mine Reclamation Act.

493 (86) "Prime farmland" means those lands which are de-
fined in 7 CFR 657, as amended, and 82-4-203, buwe and which
must have also been "historically used for cropland” as that
phrase is defined abeve in 26.4.30]1(53).

€58 (87) Remains the same.

51} -UProbable-esumelative -impaetsi-mearns -the expected
totak-gqualivative -and -quantatriver direct-and-indirect -cffectes
of-mining-and -peslamation-operations-on-the-hydrelosic-regimes

52} -threbable-hydrolegie-consequenrcel-means-the
profected -resutt-of-propogsed -strip -or -undergronnd -mining
operations-whiek-may -reasonably -be -—expected -to-change ~the
quantity -or-gqualbity —of-the-suptace -and -ground -warer s -phe -depth
ro-ground —wakrerr-the ~surface —or-ground -water -Llowr ~kiming -and
pattern;-the -stpeam-chanrel-conditions - —and -the -aquatiec-habitat
on-the -parmie-area -and-adizeene -arezss
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53} (88) Remains the same. )
(89 "brospecting” is defined in 82-4-203,
190} "Public Eul%dlng' {s defined in 26.4.1132(1) {c).

54} (91)  Remains the same,

{92)  "Public park"” is defined in 26.4.1132(1) (e).

55+ -%Ramp -readsi-means-those -poads -Teading-Lrom-the-pit
nee ~the -hant-reads

€56)(93) "Rangeland" means, with respect to alluvial
valley floors, land on which the natural potential (climax)
plant cover is principally native grasses, forbs, and shrubs
valuable for forage. This land includes natural grasslands and
savannahsr-such-as-praipies:-and-jeniper —savannais r-sueh-as
brushlands shrublands. Except for brush control, management
is primarily achieved bv regulating the intensity of grazing
and season of use.

£5%)»(94) “Recharge capacity" means the ability of the
sotid soils and wmderivimg other earth materials to allow
precipitation and runoff to Infiltrate and percolate to the
zone of saturation.

(95) "Peclamation" igs defined in 82-4-203.

583 (96) "Recurrence interval®™ means the average interval
of -time-~in-which-a-precipitation-event-is-enpectad-to-secur
oneer-on-the-avepase (in vears) between eévents equaling or
exceeding a given magnitude. For example, #he a 10-year, 24-
hour precipitation event wenld-be-thaws is a 24-hour precipita-
tion event expeeted-te-oceuwry that is equalled or exceeded on
the averager once m every 10 years.

€593+ (97) "Reference area"” means & land unit maintained
under approved management for the purpose of measuring
vegetation grewnd cover, preduetivity production, density,
utility, and plant species diversity tEat is produced naturally
or by crop production methods approved by the department.
Reference areas must be representative of geology, scil, slope,
and vegetation in the permit area as determined bv premining
inventories,

£eb} -LRegiomat-directori-means-the-director-af-the
region-vr-office of-supface -miningr-or-the -regional-directerls
representativer '

(98) "Remining” is defined in 82-4-203.

+63(99) Remains the same.

+623 (100) "Road" means a surface right-of-way for
purposes of travel by land vehicles used in prospecting or
strip or underground mihing or reclamation operations, A road
consists of the entire area within the right-of-way, including
the roadhed, shoulders, parking and side area, approaches,
structures, ditches, surface, and such contiguous appendages as
are necessary for the total structure. The term includes
access, haul, and ramp roads constructed, used, recongtructed,
improved or maintained for use in prospecting or strip or
underground mining operations, including use by coal-hauling
vehicles leading to transfer, processing, or storage areas.

The term does not include pioneer or construction roadwavs that
are used for part of the road construction procedure; whieh
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that are promptly replaced by roads associated with the
prospecting or mining operation, whieh and that are located in
the identical right-of-way as the pioneer or construction
roadway.

(a) "Access road"” means a road leading from a public
roadway to the mine complex.

(b)  "Haul road" means a road leading from the tipple,
processing, or mine complex areas onto or through areas that
have been mined or are being mined.

(c) "Public road" is defined in 26.4.1132(1) (f).

{d)  "Ramp road" means a road leading from the pit into
the haul road.

&3 (101) Remains the same.

64} LSeereraryl-means-the -secretary-of-the-interior-or
the «seeperapryle-pepresentatives

¢65F(102) "Sediment" means undissolved organic or
inorganic material greater than 0.45 w microns in size
transported or deposited bv water.

+663(103) “Sedimentation pond" means a primary sediment
control structure designed, constructed and maintained in
accordance with Rule 26.4,639 and ineluding includesF but is
not limited to, a barrier, dam, or excavated depression which
slows down runoff water to allow sediment to settle out, A
sedimentation-pond-shalk: The term does not include secondarv
sedimentation control structures, such as straw dikes, riprap,
check dams, mulches, dugouts and other measures that reduce
overland flow velocity, reduce runoff volume or trap sediment,
to-the-extenp-that where such secondary sedimentation struc-
tures drain to a sedimentation pond.

€67 (104) "Significant, imminent environmental harm to
land, air or water resources" means:

(a) An "environmental harm®" is an adverse impact on
land, air, or water resources, whieh These resources include,
but are not limited to, plant and animal Tife.

(b) An environmental harm is "imminent", if a condition,
practice, or violation exists whiech that—:

(i) is causing such harm; or

(ii) may reasonably be expected to cause such harm at any
time before the end of the reagonable abatement time that
would be set under seetion 82-4-251.

{(c) Remains the same.

(105) "Soil" means "topsoil" as defined as 82-4-203.

€68% (106) "Soil horizon™ means contrasting lavers of soil
parallel Or nearlv parallel to the land surface, Soil horizons
are differentiated on the basis of field characteristics and
laboratory data, The three major types of soil horizons are
described in issue 1 - revision of chapter 4 (as _revised in
May 1981) of the 195] Soil Survey Manual, U.S. department of
agriculture, soll conservation service, June 9, 1981, Washing-
ton, D.C.+ This manual is available for inspection at the
department of state lands, Capitol Station, Helena, Montana
580620, and at the national, state, and local offices of the
soil conservation service.
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ta} the-A-horiren-whieh-is-the-uppermest-minerat-laypers-
Fe-is-the-layer-of-the-seil-in-which-organie-mattepr-is-mest
ab&néanbr-ané-}eaehsng*eﬁ—so}ubbe-er-auspenéeé-parbte}es-rs
rypieatly-the -gpreatests

b} the-B-horinen-whith-is-the-tayer-that-bypiteatiy-is
mmediatety-beneath ~the -A-horizon---Bhis -middle-tayer-commonty
eeneatns-more—e}ayr-zrohr—or—a}umrnum-than-bhe»h*er-e—hatruonsr

te} the-G-heorizen-whieh-is-the ~deepest-tayer-of-the-soil
profite;--Ft-conatets-of-koose material-or-weathered -—rosk-that
tw-relativelv-unaffected-by-biologicat-zerivity:

¢69)(107) "Soil survey" means field and related investi-
gation, resulting in a map showing the geographic distribution
of different kinds of s0ils and an accompanving report that
describes, classifies, and interprets such soils for use., Soil
surveys must meet the standards of the national cooperative
80il survey, which is based on procedures and standards in the
following U.S. department of agriculture, soil conservation
service publications: National Soils Handbook, Soil Taxonomy
iHanaSooE 436), and So0il Survey Manual, These documents are on
file and available for inspection at the main office of the
department of gtate lands, Capitol Station, Helena, Montanha
58620, and at the natlonai, state, and local oifices of the
U.S. soil conservation service,

* Remains the same.

+?L+110§: *Stabilize" means to control movement of soil,
spoil piles, or areas of disturbed earth by modifying the
configuration of the mass, or by otherwise modifying physical,
biological, or chemical properties, such as providing a
protective surface coating,

¢#2$(110) *"Subirrigation" means, with respect to alluvial
valley floors, the supplving of water to plants from umderneath
or-from-a-semi-saturated-or-saterated a subsurface zone where
water is available for use by vegetation. Subirrigation may be
identified by:

(a) through (e) Remains the same.

(111) "Subsidence®” is defined in 82-4-203.

(112) T"substantial legal and financial commitments" is
defined in 26.4.1141(4).

{113) ~ “Successor in interest" means any person who
succeeds to rights granted under a permit, by transfer,

assignment, or sale of those rights,

;?3}_{145 through +¢I¥3115; Remains the same,

+#5¥(116] "Suspended s0lids or nonfilterable residue”
(expres sed as milliqrams per liter), means organiec or inorganic
materials carried or held in suspension in water whieh that
are retained by a standard qlass fiber filter in the ptocedure
outlined by the environmental protection agency's requlations
for waste water and analyses (40 CFR 136).

t#6}(117) "Temporary diversion" means a diversion of a
stream or overland flow whieh that is used during prospecting
or strip or underground mining or reclamation operations and
not approved by the department to remain atter reclamation as
part of the approved postmining land use.

oo
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(118) "Temporary impoundment” means an impoundment,
including sedimentation pond, used during mining or reclama-
tion operations, but not approved by the department to remain
as part of the postmining land usge.

£*#»(119)  "Test pit"™ means an excavation for prospecting
by means other than drilling. Materials obtained from a test
pit are used for test purposes or for the purpose of developing
a market and not for direc¢t economic profit.

+#83(120) Remains the same.

+¥9}_IZIF "Toxic mine drainage" means water that is
discharged from active or abandoned mines or other areas
affected by prospecting or strip or underground mining
operationsy-whieh and that contains a substance that through
chemical action or physical effects is likely to kill, injure,
or impair biota commonly present in the area that might be
exposed to it.

(122) “"Transfer, assignment, or sale of permit rights"
means a change in ownership or other effective control over the
right to conduct strip or underground mining operations under a

ermit issued by the department. See 26,4,412 and 26.4.413.

883 (123) "Unconsolidated streamlaid deposits holding
streams" means, with respect to alluvial valley floors, all
flood plains and terraces located in the lower portions of
valleys which contain perennial or other streams with channels.
that-are greater-than-3-feet-in-bankfuli-width-and-greater-then
8r5-feet-bn-bankfull-depths

(124) "Underground development waste" means waste rock
mixtures of coal, shale, claystone, siltstone, sandstone,
Timestone, or related materials that are excavated, moved, and
disposed of from underground workings in connection with

underground mining activities.

BEF (175) "Undeveloped rangeland" means, for purposes of
alluvial valley floors, lands whemre-the-use-ts-not-speeifiteakiy
econtretied ~and-managed that have not been adronomically
altered by farming, seeding, interseeding, or other means, to
increase production over the native condition and that are not
intensively managed as irrigated or subirrigated pastures.

{(126) "Unwarranted failure to comply" i1s defined in 82-4-

203,

¢82+{127) Remains the same.

¢83+(128) "vValley fill" means a fill structure consisting
of any material other than coal waste and organic material that
is placed in a valley where side slopes of the existing valley
measured at the steepest point are qreater them than 209% or
the average slope of the profile of the valley from the toe of
the fill to the top of the fill is greater than 100%.

(129) "valid existing rights" is defined in 26.4.1132(1).

€84¥F (130) Remains the same.

85> (131) "Waste" means, earth materialsy-whieh that are
combuseibler-physicatty-unsrabier-op-acid-forming -or—toxte-
forming r-wasted -or -otharwise ~sepapated-from-the-minerat
preduct have been generated as a result of mining and are not
marketed by the operator. amd-ase The term includes earth
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materials that are slurried or otherwise transported from

processing facilities or preparation plants after physical or

chemical processing, cleaning, or concentrating of the mineral.
€863 (132) Remains the same,

(133) "Willful violation” means an act or omission that
violates the Act, sub-chapters 3 through I3 of this chapter, or
any permit condition and that Is committed by a person who
intends the result which actually occurs. (AUTH: Sec. B2-4-
204, 205 MCA; AUTH Extension, Sec. 4, Ch, 70, L. 1987, Eff.
10/1/87; IMP, Sec. B2-4-203 MCA.)

26.4.302 FORMAT AND SUPPLEMENTAL INFORMATION (1)} Tn-
formation set forth in the application skail must be current,
presented clearly and concisely, and supported by appropriate
references to technical and other written material available to
the department.

(2) All tests, analyses or surveys carried out pursuant
to these rules amd-regulatieons-shall must be performed or
certified by a qualifjed person using scientifically valid
techniques approved by the department. :

(3} All chemical and physical laboratory analyses shali
must be conducted by a laboratory using departmentallv approved
and standardized procedures. The operator shall eelleet make
available to the department guality assurance information or
duplicate or split samples, at-a-freesueney-determined as

required by the department,

{4) All technical data submitted in the application
shall must be accompanied by:

(a) names and addresses of persons or organizations
whieh that collected and analvzed such data;

(b} through (¢) Remains the same.

(5) An application for a strip mining permit shak® must
be made on forms provided by the department.

(6) For applications to mine areas containing federal
coal, ¥9 nine copies of all applications, maps, reports or
other informational data shali must be regquired submitted.
Bhpee Four copies shali must be sent to the department and #
five to the regional-direeter federal coal requlatory author-
1ty. For applications to mine areas not containing federal
coal, three four copies of all applications, maps, reports, and
other informational data shkha¥: must be submitted to the depart-
ment, unless otherwise approved bv the department.

(7Y  All maps depicting detail wxri: must be at a scale of
400 feet to the inch, or other scale as approved by the
department. Maps depicting general conditions such as property
ownership, wilt must be at a scale of 688 1,000 feet to the
inch. Maps depicting the general surface conditions of large
areas such as the location of prospecting drill holes wikd must
be on a current 7.5 minute U.,S, geological survey map or
equivalent.

(8) Remains the same.

(9) Whenever used in the application, referenced
materials must elither be provided to the department by the
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applicant or be readily available to the department. When
provided, relevant portions of referenced published materials
must be presented briefly and concisely in the application by
hotoco or abstracting and with explicit citations.
(AUTH: Sec. 82-4-204, 205 MCaA; IMP, Sec. 82- 4-222,

26.4.303 LEGAL, FINANCIAL, COMPLIANCE, AND RELATED
INFORMATION FEach application skak: must contain the following
information:

{1) the permanent and temporary post office addresses of
the applicant, including phone number;

(2) the location and area of land to be affected by the
operation, with a description of access to the area from the
nearest public highway;

(3) the names and addresses of legal and equitable
owners of record, lessees, er and purchasers ef-reesrd under
contract for deed of the surface of the area of land to be
affected by the permit and the owners of record and purchasers
under contract for deed of all surface area within one-half
mile of any part of the affected area;

(4) the names and addresses of the present owners of
record and purchasers under contract for deed of all subsur-
face minerals in the land to be affected;

(5} the names and addresses of any persons who are
engaged in strip or underground mining on behalf of the
applicant and any person who will conduct such operations
should the permit be granted;

(6) a statement of whether the applicant is a corpora~-
tion, partnership, single proprietorship, association or other
business entity. For businesses other than single proprietor-
ships, the application shall contain the following information,
where applicable:

{a} names and addresses of every officer, partner,
director, or other person performing a function similar to a
director to the applicant;

(b) name and address of any person who is a principal
shareholder of the applicant; and

(c) names under which the applicant, partner, er
principal shareholder or any entity owned oxr controlled by the

licant previously operated a strip or underground coal
mining operation in the United States within the % five vears
preceding the date of application;

(7) if any owner, holder, purchaser, or operator,
identified under (1) through (5) of this rule, i¢ a business
entity other than a single proprietor, the names and addresses
of their its respective principals, officers, and resident
agents;

(8) a statement of anv current or previous coal mining
permits in the United States held by the applicant subsequent
to 1970 and by any person identified in (6) (c) of this rule,
and of any pending permit application to conduct strip or
underground coal mining and reclamation operations in the
United States. The information skalti must be listed by permit
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or application number and identify the requlatory authority for
each of those coal mining operations;

{9) the name of the proposed mine and the mine safety
and health administration identification number for the mine
and all sections, if any;

(10) a list of all lands, interests in Jands, cptions,
or pending bids on interests held or made by the applicant for
lands which are contiguous to the area to be covered by the
permit;

(11) a statement of whether the applicant or any person
associated with the applicant holds or has held any prospecting
or uranium operating permits under the Act and an identifica-
tion of those permits;

(12) a certified statement of whether the applicant, any
subsidiary, affiliate or persons controlled by or under common
control with the applicant, is in compliance with 82-4-251 and,
if known, whether every any officer, partner, director, or any
individual owning of record or beneficially, alone or with
associates, 10% or more of any class of stock of the applicant
is subject to any of the provisions of 82-4-251, and whether
any of the foreqgoing parties or persons have ever had a strip
mining or underground mining license or permit issued by anv
other state or federal agency revoked or have ever forfeited a
strip mining or underground mining bond or a security deposited
in lieu of a bond and, if so, a detailed explanation of the
facts involved in each case must be attachéd including:

(a} identification number and date of issuance of the
permit or date and amount of bond or similar security;

(b} identification of the authority that suspended or
revoked a permit or forfeited a bond and the stated reasons
for that action;

(c}) the current status of the permit, bond, or similar
security involved;

(d) the date, location, and type of any administrative or
judicial proceedings initiated concerning the suspen31on,
revocation, or forfeiture; and

(e} the current status of these proceedings;

(13) a listing of each violation notice received by the
applicant, or any subsgidiary, affiliate or persons controlled
by or under common control with the applicant, in connection
with any strip or underground coal mining operation during the
3-year period before the application date, for violations of
any law, rule, or regulation of the United States, or of any
state law, rule, or regulation pertaining to air, water and
other matters of environmental protection. The application
shallt must also contain a statement regarding each violation
notice, Including:

(a) the date of issuance and identity of the issuing
requlatory authority, department, or agency;

 (b) a brief description of the particular violation
alleged in the notice;

{¢) the date, location, and type of any administrative or
judicial proceedings initiated concerning the violation,
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including, but not limited to, proceedings initiated by the
applicant to obtain administrative or judicial review of the
violations;

(d) through (14) Remains the same.

£15) - -where -the -private -mimeral -estote -bto-be-mined -has
been-severed-from-the -private -surface-estater-the-foliowing
nformation-for-lands -within-the -permit-areasr

tar--a-copy-~of-the -wrpitten-consent-of -the -surface-swner
to-the-extraction-of-mineral-by -strip-or-underground -miming
methods r—ow

) --a-copy-of-the -document -of -conveyanse ~that —grants-op
regsepves-the —pight -ty -extract-the -mineral -

{15) (a) Whenever the private mineral estate to be mined
has been severed from the private surface estate, an applicant
shall also submit:

(i) a copy of the written consent of the surface owner
for the extraction of mineral by the minina method proposed by

the applicant;
iil) a copy of the conveyance that expressly grants or

reserves the right to extract mineral by those methods; or

~ (1ii) 1if the conveyance does not expressly grant the
right to extract the mineral by the mining methods proposed by
the applicant, documentation that under Montana law the
applicant has the legal right to extract the mineral bv the

roposed mining methods;
{b) Nothing in this section may be construed to authorize

the department to adjudicate propertv rights disputes;

(l16) a statement of available information on whether the
proposed permit area is within an area designated unsuitable
for strip coal mining operations or under study for designation
in an administrative proceeding and if the applicant c¢laims the
exemption based on substantial legal and financial commitments
made before January 4, 1977, and information supporting the
applicant's claimy

(17} if seeip mining within 300 feet of an occupied
dwelling is proposed, the waiver of the owner of the dwelling;

(18) a statement of the anticipated or actual starting
and termination date of each phase of strip mining and the
anticipated number of acres of land to be affected for each
phase of mining and over the total life of the permit;

(19) either a certificate of liability insurance or
evidence that the self-insurance reguirements of seetieon 82-4-
222(5) are satisfied (See also 26.4,1125);

(20) a list of all other licenses and permits needed by
the applicant to conduct the proposed strtp mining. This list
shkald must identify each license and permit by:

(&) type of permit or license;

(b} name and address er of issuing authority;

(c) through (d} Remains the same.

(e} am-identifiesrien-by the name and addressy of the
public office where the applicant will simeltamnecusty file o
copy of the application for public inspection;

(21) PRemains the same.
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(22) a copy of the newspaper advertisement of the ap-
plication and proof of publication as required in Reie
26.4.363401,

(23 through (b) Remains the same.

{c) after May 3, 1978, and prior to the-apprevab-of-the
statels -permanernt-regulatory -program-bv~G5M -pursuant -to-BPublie

baw-95~87 April 1, 1980,
{d) aEter April T, 1980, and before [the effective date

of these rule amendments|. This map must designate the areas
from which coal removal had not commenced as of [the effective
date of these rule amendments]. (AUTH: Sec. 82-4-204, 205
MCA; AUTH Extension, Sec. 4, Ch. 70, I, 1987, Eff. 10/1/87;
IMP, Sec. B2-4-222.)

26.4,304 BASELINE INFORMATION: 6N ENVIRONMENTAL
RESOURCES The following environmental resources information
shaft must also be included as part of an application for a
strip or underground mining permit:

(T) Remains the same.

(2) a listing, location and description of she all
archaeological, historical, ethnological and cultural resources
and values of the proposed mine plan and adjacent area. uc
resources and values sha®t must be located and identified on
accompanying maps., Sites 1Tsted on, eligible for, or poten-
tially eligible for the National Register of Historic Places
must %e s0 ldentified. Published ;ﬁfgrmatiengz research or
other Information must be referenced)sr and copies of referenced
reports must be made available to the department upon request:

(3) Remains the same,

(4) a narrative explanation or other data showing thate
whether the permit area dees-met possesses special, excep-
tional, critical, or unique characteristics as defined in
seckion 82-4-227 and that whether surrounding land dees-met
possesses special, exceptional, critical or unique character-
istics that would be adversely affected by mining;

(5) all hydrologic and geologic data necessary to
evaluate baseline conditions, probable hydrologic consequences
and cumulative hydrologic impacts of mining, and to develop a
plan to monitor water quality and quantity pursuant to
26,4.314(3) and 82~4-227, Such data must be generated in
accordance with 26.4.645 (7) and (3) and 26.4.6d6 (1), (1) (a),
{3), (5}, and (6). Fxisting baseline data, with departmental
approval, may supplement data collected by the applicant, = If
the information necessarv to provide the description is not
available from the appropriate state and federal agencies, the
applicant may gather and submit this information to the
department as part of the permit application, The application
must not be deemed complete until this information is made
available in the application:

(6) hydrologic and geologic descriptions pursuant to
section (5] above including:

¥5+{a) a narrative and graphic account of groundwater
hydrology, inecluding but not limited to:
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(i} the lithologv, thickness, structural controls,
hydraullc conductivity, transmissivity, recharqge, storage and
discharge characteristics, extent of aquifer, production data
tif-there-ts-produetion, amd water quality analyses and other
relevant aquifer characteristics for each aquifer within the
mine plan area and adjacent areas; and te-assure-protection-of
off-wite-water-suppiiesr-potential-and-develepedy-the-repore
shati-ineludes

¢a)(ii) a listing of all known or readily discoverable
wells and springs located within 3 miles dewndip downgradlent
from the permlt area te-be-mimed and within 1 mile -the-area

to-be-mined in all other directions unless a hydrologic
boundary justifies a lesser distance;
th)--a-deseription-of-altternative-water -supplies-to-be
und isturbed -by -mining -thae-conld-be-developed-to-replace water
supplries-diminished- in-quakrtyqotqquanbzby-bvqmrnxng—aettu
vitiess

6} --hydrolegie —data -necessary -t -moniter -water —guality
and -quantity-shatlk-lve ~avatiable —upon-request -by -the -deparement -
Such—data-will-be-genarated-using -departmeantaliy-approved-and
standardizred-proceduress

{b) a narrative and graphic account of surface water
hydrology within the mine plan area and adjacent areas,
including but not limited to:

{i] the name, location, and description of all surface
water bodies such as streams, lakes, ponds, springs, or

impoundments; and
(E¥A) descriptions of surface drainage systems gufficient

to identify, in detail, the seasonal variations in water
quantity and quality, including but not limited to:

(A) minimum, maximum, and average discharge conditions
which identify critical low flow and peak discharge rates of
streams; and
{B) water quality data to identify the characteristics
of surface waters discharging into or receiving flows from the
proposed mine plan area, including total suspended solids;
total dissolved solids; specific conductance; pH, alkalinity,
and acidity; total and dissolved jron; total manganese; major
cations (Ca, Mg, Na, K); and major anions (S804, CO3, HCO3, NO3,
Cl);

{(¢) a description of alternative water supplies, not to
be disturbed bv mining, that could be developed to replace
water supplies diminished or otherwise adverselv impacted in
guality or gquantitv bv mining activities so as not to be
suitable for the approved postmining land uses; and

{d)  such other information that the department deter—
mines is relevant.

(Y {a} a detailed description of all overburden and
mineral materials (all materials other than soil) that will be
handled during mining or backfilling operations. The descrip-
tion shat: must includetr

(i) thoge materials down to and including the deeper of
either the stratum immediately below the lowest seam to be
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mined or any aguifer below the lowest seam to be mined that may
be adversely impacted bv mining;

(i1 all physical, chemical, water infiltration,
artificial weathering, and plant growth data necessary to
identify those materials that are potentially acid~-amé
aifeali-preducing, acid-forming, sodic, saline, toxic, toxic-
forming, unstable, erodible or otherwise undesirable with
respect to use as plant rooting media, landscape stability,
aguifer reestablishment, postmining ground and surface water
quantity and guality both on and off site, and postmining land
use sy

T(iii) lithologic and geophysical logs showing the
lithologic characteristics including physical properties and
thickness of each stratum and location of ground water where
occurring. The requirement for geophysical logs may be waived
if the applicant demonstrates, and the department finds in
writing, that other equivalent information is available in an
acceptable form and has been provided by the applicant;

{iv) a narrative addressing the suitability or unsuita-
bility of the materials to be handled for reclamation purposes.

This narrative must address or reference the data, character—
istics of materials and aspects of reclamation degcribed in
section (6), paragraphs (ii) and {iii) of this subsection (a),
and 26.4.322(2) (a) (iii); and

{(v)  additional studies or information determined bv the
department to be useful or necessary to evaluate the applica-
tion;

(b) A¥: all laboratory work in this regard wii: must be
conducted by-a-Iabsratery-using-departmentally-approved-and
standardired-procedures in accordance with 26.4.302(3):

{8 )~~suriaee -waser -rnformatton-rreludings

{2} --the-name -0 f-the -watershed which -will-receive -waten
dischargessr

o) ~-the -location-—of-akl-sarface —witer-bodies-suek-an
streams r-takesy-pondsr-anéd-springs:

te)--the-tesation-of-any ~water-dinschargs -tnto-any -surtace
body-of-waters

@) --deseriptions-of~-surface -drainage-systems~sufifiaient
ro-identifyroin—detatir-the-seasenat-variations -in-water
quanetty-and-—guatity -within-the -preposed -mine ~-plan-and-adiacent
areans

e}~ -mirimam ;- ~-max tmom s ~and —averace -dinscharge -eond b ionn
whish-tdentify -epitieat-tow-flow-and -peak-discharge-rates-of
streame ~suffictent~to-identify-secasonal-variancesr-and

t£)— water-gquatity-data-to-identify-the-characteristions -of
surface -waters-in-diseharging-inter-or-whieh-will-peceive-£lows
frem-surtace-or ground -water-from-permitted-aresry-within-the
preposed-mine-pltan-arear-suffreient -to-tdentify-seasenat
vartationsr-showing:

) —-torai-dissolved-sotids -im-mitligrams-pen-litars

_____ tip)l--total-suspended —solids ~im-mitligrams -pep-Liter;
----- (bt mmaeiditys
----- tiv)—-pH-in-standard units;
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————— v} --toral -and -dtesolved —iror-in-miliigrams -per-kitery
————— tvi)--totak-manganese-tr-milligrams-pep-titer;-and
----- tvit)--such-ether-information-as-the-depapement -detar-

mines-ts-retevants

3} --the -extent —to-whioh-the -proposed —sbeip-mintng
operations may-prorimately -pesy e -in-contamination —diminu-
tionr-or-interruption—of -an-—underground —on ~surface —sonres —of
water-within-the -proposed-mine -plan-or-adiacent-arcas-for
domestie,-agrientturaty ~industrialy -or-other-tegitimate -use -
FE-contamination -diminutronr—or-interrupkion—nay -resultr-then
the -deseription-shall-identify-the-alternative -sourees-of
water-supply -thar-could -be-deve loped -to-replace —the —exisring
sourocsy

{36} (8) Remains the same,

(b} the average direction and velocity of prevailing
windg; and

{c) through (d) Remains the same.

¥} (9) vegetative surveys as described in 82-4-222(2) (k)
of the aAct, which ska¥t must include:

(a)” a vegetative map =466} at a scale of 1 inch eguals
400 feet, acceptable to the department, which delineates
community types based on two 2} or more dominant speciesy
which are-species-whieks; by their structure, number, or
coverage, have the greatest functional influence on the type;

(b} a narrative describing the community tvpes within the
proposed permit area and within any proposed reference areas,
by and Iisting associated species and discussing environmental
factors controlling or limiting the distribution of species.
Current condition and trend skal: must be discussed for each
community type or portion thereof if significant differences
exist within a type; and

(c) a range site map; and

(d) a description of field and laboratorv methods to be
used during vegetative surveys that must be derived in
consultation with the department, must be approved prior to
initiation, and must comply with 26.4.726;

€23+ (10) a narrative of the results of a wildlife survev.

The operator shall contact the department soon enough before
planning the wildlife survey to allow the department to consult
state and federal agenciles with fish and wildlife respon-
sibilities to determine the scope and level of detail of
information required in the survev fo help design a wildlife
protection and enhancement plan. At a minimum, the a wildlife
survey r-whreh~shat: must include:

fa) a listing of the fish and wildlife species (includ-
ing, but not limited to, birds, mammals, fishes, reptiles, and
amphibians) speetes utilizing the permit area, lncludlng any
species on the rame threatened and endangered species list
prepared by the U,S. burear-of-speprets-fisheries-ant-wiltdlife
fish and wildlife service (threatened wildlife of the United
States), and any other species identified through agency
consultation as requiring special protection under state or
federal law:
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(b) Remains the same.

(c) a description of season or seasons of use and habitat
ugse by each species must-be-neted along with a diseussren
description of winter-consentration-areasr-fawning-or-cakving
Arensy-resting -or-brooding -areas -and ~spawning -areas-in-the
aren-affeated habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas,
cliffs supporting raptors, areas offering special shelfer or
protection, migration routes, reproduction and wintering areas,
and other habitats identified through agency consultation as
requiring special protection under state or federal law;

(d}] am-aspiai-reconnaiassance-phetographte-survey-of-the
area-te-be-~affeetedr~tE-required -by-the —departments a wildlife
habitat map for the entire wildlife survev area including
habitat types that are discussed in subsection (c) above, and
26.4.751(7) through (9); and

(e) the-wildiife-survey-shall-inelvde-an-area-2-miles
coverage of the proposed permit area plus an area around it in
arl-drrections-From-the -permit-area, The extent of the total
area to be surveyed must be determined through consultation
with the department and must be large enough to include those
species whose home ranges extend beyond the permit boundary:
Fhe ~supvey-~shall-onty-rneinde -the -propased-mire -pran-ares-for
speeies-whose -home —ranges -3¢ -not -extend -beyvond ~-the -propesed
mine-plany-ares:~-Bhe-department -may -modify -the -2 -mile-reguire—
ments-tE-phe -applicant-cannet-gain-gecess o -poreiens -of-the-2
milte-arear--Hewever~in-all-cases-the -information-regquired-by
ta)-through-{d)-murst-be -Lurnished - —Akise-inreluded-shall be-a
wiltdlife -habirat-map-for-the —entire -witdiife-survey-arexs

¢33 (11) a soil szurvey according to standards of the
National Cooperative Soil Survey and the department describing
all ma%er scils heimg-present on the proposed permit area and
their suitability for revegetative reclamation purposes., The
50il survey shai® must include the Following information:

(a) description, sampling, and analysis of setl-hertzems
soils in sufficient detail to identify the soil series, phases,
and mapping units present including: within-the-ares-of
eperabians—&hé-be-éeberming:gigtaggghs—to-whieh—a}}—idenbified
soils-should -be -salvageds

(i} series and phase descriptions;

{ii) mapping unit (complex and consociation) descrip-
tions;

iii) descriptions of representative soil pedons; and

(iv}) results of chemical and physical analyses of soil
horizon samples, Faeh-horiren-sample-shatt-be-anatyred-bv-a
Taboratoryy —<using -departmentally-approved -and-standardized
precedurss PEach horizon sample must be analyzed in accordance
with 26.4.302(3) for the-folrewimg pH, particle size distribu-
tion (texture), and other parameters that must be determined
in consultation with the department; =

t  the-pHsy
tik)  the-sale-hapapd-felectrical-conduetivitys
i)  sediwm-adsorpeion-rabier-and
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tivy -pareiele-sire-analysis-feertuprelr

(b) a soils map acceptable to the department, The scale
skat: must be 1 inch equals 400 feet unless otherwise altered
or approved by the department, Enlarged aerial photographs may
be used as a map base. The map or photograph shai: must
include: -

(i} the soil mapping units, presemt-and their boun-
daries, r-Fhe-operator -shaltl-indieate -within-the-variows-seil
mapping-unies-the -depth-to-which-he-propeses-to-strip-topset: a
legend of the soil mapping units and the estimated salvage
depths of soils within each mapping unit, consistent with the
information submitted under 26.4.313(4):

{11} soil sampie sampling map locations eorrelated-te
ssilk-type-and-horiron-testing; and

(c) further soil studies or information if-reguired
determined by the department to be useful or necessary to

evaluate the application;

43 (12) Remains the same.

(a) @ map and supporting narrative of the uses of the
land existing at the time of the filing of the application.
t¥€# If the premining use of the land was changed within 5 vears
before the anticipated date of beginning the proposed opera-
tions, the historic use of the land shaii must also be
describedr};

(by a narrative of land capability and productivityr
whieh that analyzes the land-use description under (a) above in
conjunction with other environmental resources information
required under this subsection. The narrative shalli must
provide analyses of:

(i) Remains the same.

(ii) the productivity of the proposed permit area before
mining, expressed as average yield of food, fiber, forage, or
wood products from such lands obtained under high levels of
management. The productivity sha¥: must be determined by yield
data or estimates for similar sites based on current data from
the U.S5. department of agriculture, state agricultural
universities, or appropriate state natural resources or
agricultural agenciesg;

(iii) a statement of whether the proposed mime-plan

ermit area has been previously mined, and, if so, the
%oIIowing information, if available:

(a) the type of mining method used;

{B) the coal seams or other mineral strata mined;
(c) the extent of coal or other minerals removed;
(D) the approximate dates of past mining; and

(E) the uses of the land;

{iv) the-apptiication-shaltl-eontain-a-deseriprion-of the
existing land uses and land use classifications under local
law, if any, of the proposed mine plan and adjacent areas,
(AUTH: Sec. 82-~4-204, 205 MCA; IMP, Sec, 82-4-222.)

26.4.305 MAPS (1) The application skaii must contain
maps including the following information:
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{(a) through (b} Remains the same,

{c) the boundaries of land within the proposed permit
area upon which the applicant has the legal right to enter and
begin swrfaee mining activities;

(d) the boundaries of all areas proposed to he affected
over the estimated total life of the proposeéd sewip mining
operations, with a description of size, sequence, and timing of
the mining of subareas for which it is anticipated that
additional permits will be sought, and any cropline of the
mineral to be mined;

(e} the names and locations of roads, buildings,
facilities, cemeteries, oil and gas wells, pipelines, utility
ITnes and corridors, and deep strip or underground serfaee

LRES and corridors L
miming mines on the permit area and within 1, eet of such
area;

(f) through (h) Remains the same.

(i} any land within the proposed mine plan area and
adjacent area whieh that is within the boundaries of any units
of the national system of trails or the wild and scenic rivers
system, including study rivers designated under section (5) (a)
of the Wild and Scenic Rivers Act;

(j) Remains the same.

tie) —-buitdinger—utiltibry —corridors-and-facttities-to-be
wheds

¢+ (k) through #m+(1l) - Remains the same.

¢m}(m] each mineral storage, cleaning and or loading area
and each ®epsoil, spoil, coal waste, and-nemeeal-waste garbage
or other debris storage area;

(n)} through ¢r}(g) Remains the same.

4 () eaeh-faecility-to-be-used -bo-protect-and enhanee
£ish-and wildlife-and-pelated-envirenmentalk-values the location
of proposed %ostmine revegetation communities and Erogosea
fish, wildlife, and related environmental enhancement features;

t#+(s) Remains the same,

_ #u3 (€] the location of each sedimentation pondr and
permanent water impoundment in accordance with Rule 26.4.315
and the location of each fill area for the disposal of excess
spoil in accordance with Rwle 26.4.308;

6v¥igl the date on which each map was prepared and the
north point; a legend indicating the items shown on the map,
the scale, and the contour interval; the township, range, and
section numbers; grid coordinates based upon the 1000-meter
universal transverse mercator system;

tw} (v} the final surface and underground water drainage
plan on and away from the area of land affected.  This plan
shati must indicate the directionat and volume of flow of
water, constructed drainways, hatural waterways used for
drainage, and the streams or tributaries receiving the
discharge;

¢#} (W) PRemains the same,

+y¥{x}) the surface location lines of any geologic cross
sections whieh that have been submitted; and

¢2}{y) the Iocation and extent of subsurface water, if
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encountered, and the names and location of surface water
bodies, including springs, constructed or natural drains, and
irrigation ditches, within the proposed mine plan and adjacent
areas.

(2) Maps skal: must be prepared in accordance with the
following procedures:

{a) mMaps, plans, and cross-sections required under
£rFémyr-fnkr-¢prr-¢err-and-tw} subsections (1), (m), (o), (s),
and (t) of section (1) above shati must be prepared by, or
under the direction of and certified by a qualified registered
professional engineer, registered land surveyor, or profes-
sional geologist, with assistance from experts in related
fields such as land surveying and landscape architecture,
except that:

(i) through (ii) Remains the same.

(b) eEach map shall must be certified as follows: "I,
the undersigned, hereby certify that this map is correct and
shows to the best of my knowledge and belief all the informa-
tion required by the mining laws of this state." The certi-
fication sha¥* must be signed and notarized in affidavit form,
The department may reject a map as incomplete 1f its accuracy
is not so attestedr.

(c) All detail on maps must be clearly legible.

(3) mMaps other than those ocutlined in (I} and (2) above
necessary to meet the requirements of this rule or other rules
adopted pursuant to the aet Act shak: must also be certified as
in subsection (2) (b) and submitted. (ADTH: Sec. 82-F-204,
MCA; IMP, Sec. 82-4-222.,)

26.4.306 BASELINE INFORMATION: PRIME FARMLAND INVRSTIGA-
TION (1) The application shaii must contain the results of a
prime Farmland investigation developed in consultation With the
U.S. soil conservation service to determine whether lands
within the proposed mime-piam permit area may-be are prime
farmlands as defined in 26.4.301, The-investigation-shaltl-be
condueted -under-the -foklowrng -epiteriar

1 (2) the-rand-shali-net-be-sonsidered-as-prime-farmiand
where—the-applicant-ean-demenstpate ~one —or-nere-of -the
folltowing-situationss If the lands in gquestion have not
"higtorically been used for cropland™ as that term is defined
in 26.4.301, the applicant must submit a request for a negative
determination for these lands with documentation supporting

this request.
ZaE--eEE-}and—has—nok—hisbﬂréeak}y-been-&sed—as—erep}anéf
tbF--the-stope-~of-the-tand-is-16-pereent-or-qreaterr
te)--ehe-land-is-not-irrigated -or-paturatly-subirrigated;
has-ne-developed -water -suppiy-that-is-dependable-and-of
adegquate ~guality;-and -the -average-—annualk-presipitation-ty-ké
inehes-op-lesss
td) = ~orher-Efastors -exist r—sueh 28 -2 -verv-poeky -surfacey-or
the -land ~in-Esequently-fFlooded - —dupring -the —grovwing —sessonr-more
eften—than -once-tn -2 -yearsr-and -the -floed ing-has -reduced-erop
yieltdsr-ar
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—wnmtel-—on-the -basis-of-a-sotl-survey-of-lands-withinr-the -mine
pran-apear-there-ape-pe-sotl-map-untes-that-have -been-desiy-
rated-prime-Lapmland -by-the -GS --soil-sonservation-services

2+ (3) iE-the-investigabion-establishes-that-the-lands-are
not-prime-farmiand r~the -appliesant ~shall-submit -with-the -permit
applieation -x-request-fop -z -negative -detemminatbion-whick -ahows
thae -vhe ~land -for-which-the -negative -determinat btn - -soungre
meets -one-of ~the ~epiteria-of-paragraph-tt)-above If the lands
in question have historically been used for cropland, the
applicant shall, in consultation with the Montana state office
of the U.5. soil conservation service, determine if any soils,
characterized and described 1n accordance with ARM
26.4.304(11), on these ]ands meet the criteria of prime
farmlands as contained in 7 CFR 657;

63}-&5—bhe-knveatxg&t§on-&né&ﬁ&bes-ehat—}&ﬂésdwibhi&-hhe
proposed-mine -plap-apres-may -pe-—prine -Larmiands - -the-applicane
shaltl-eontace ~the -H:5r-soil -conservation-service-te-determine
tf-the-relevant-soils -as-desepibed -and -mapped —under-Rule
2Er4r304{L3)r-have -beep-designated-an-prime-farmiands:

(a) Whenever a determination is made that the soil survey
of lands within the proposed mime-pian permit area eemtains
identifies soils m&p-unﬁts-whreh-have-been:iesrqnabeé-aa that
meet the criterla of prime farmlands, the applicant shall
indicate the reagons for this determination and shall include
materials in the sw - —arty app icationy show1nq compllance n
aceordan=e with Ruale 26.4.324.

(b) When a the soil survey for lands within the proposed
mine-plan permit area does not eemkain identify soils map-units
whreh»havp-been-éestqnateé that meet the criteria for designa-
tion as prime farmland after-peview-by-the-B-S--serl-econserva—
tieon-service, the applicant shall submit a request for negative
determlnation for nendesigrated these lands with the-permie
application-estabiishing -eompltiance -with-paragraph-¢iF-abeve

reasons supporting this conclusion. (AUTH: Sec, 82-4-204, 205
NMCA; IMP, Sec.. B82-4-222.)

26.4.307 GEQLOGIC AND HYDROLOGIC INVESTIGATION This rule
is proposed to be repealed and can be found on page 26-468 of
the ARM,.

26.4.308° RECHAMATEGN-ANP OPRRATIONS PLAN Each applica-
tion shalt must contain a description of the mining operations
proposed to be conducted during the life of the mine within the
proposed mine plan area, including at a minimum, the following:
(1) a narrative description of the type and method of
mining procedures. and proposed engineering techniques,
anticipated annual and total production of mineral, by tonnage,
and the major equipment to be used for all aspects of those
operations; whiekh-akse-ineludes:
taf-~a-parprative -and eross-sections-showing -the -plan-of
kighwali-redvetrionr-ineluding ~the -Frimitys-of-buffer-rones
tb)--a-parrative -deseription-of-the-derivation-af-the
bulking -fackor-towell)-nsed-by-the-applieant-in-ealevlation-of
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spotl-velumes,—generatrion-af-post-minitng-contour -maps ;- -and
machine -effietreney -studies --Caltenltatrions —used-in-the -deriva-
rion-shatl-be-ineltudeds

e} --a-map-showing -the -pese -mining -copegraphy -whieh-the
applicant-proposes—to-mett-abk-the-pime—of-Einal-bond-releaser
Fhe -map-shatl-pe-keyed -to-cronss—section-or-set-of-cross—
seetionsr-drawn-to-sealer-depreting-the -pamoval-of-overburden
and-mineral-and-the-replacement o -the -swelled-spoil -suek-as-te
demonserate -that -the -postmining-contour-map-ran-be-achiaveds

td)--a-deseription-of-the-program-for-eariy-detection-of
grading-problems-whieh-would-result -tn-final-graded -topography
not-congruent-with-the -postmining -contonr -mapr---tponr-detection
af-sueh-a-grading-problemy-the-perpittec-shaltl-nrotify-the
department ~in-writing -within-ten working-days:~-Fhe -notifiea-
tion-shall-eontain-at -a-minimum—a-pretiminary-proposal -for
measupes -t -remedy -the ~problams

(2) a narrative explaining the construction, modification,
use, maintenance, and removal of the following facilities
(unless retention of such facilities is necessary for post-
mining land use as specified in Rule-26:-4:-86% 26.4.762);

(a) Remains the same,.

(b) overburden and tepscil handling and storaqe areas and
structures;

(¢) Remains the same.

(d) spoil, amd-pemeeal waste, garbage, and other debris
removal, handling, storage, transportation, and disposal areas
and structures;

(e) through (g) Remains the same.

(3} (a) a description of measures to be employed to ensure
that all debris, acid, toxic, acid-formin and toxic-~formin
mater]ais, materials constitutlng a fire Eazard, and otherwise
undesirable materials, are properlv disposed of;

{b} & description of the contingency plans which have
been developed to preclude sustained combustion of materials
constituting a fire hazard;

(§) "a description of steps to be taken to comply with the
requirements of the Clean Air Act {42 U,S5.C. Sec. /401 et
seq.), the Clean Water Act (33 U.S§.C, Sec. 1251 et seq.), the
Resource Conservation and Recovery Act (42 U,S.C. 6901 et
seq.), and other applicable alr and water quality laws and
regulations and health and safety standards, or a copy of a
valid permit issued under these laws; and

(5} a plan to prevent the establishment of, or to
control, noxious weeds on all lands within the proposed permit
area until phase IV bond release, in accordance with the
Noxious Weed Management Act, 7-22-2102 throu «22=-215

amended. AUTH: Sec. -4-204, 205 MCA; IMP, Sec,

26.,4.309 PLAN FOR EXISTING STRUCTURES This rule is
proposed to be repealed and can be found on page 26-469 of the
ARM.

26,4.310 BLASTING PLAN (1) Fach application shkall must
contaln a blasting plan for the proposed permit areay, The
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lan must explainimg how the applicant intends to comply with
the requirements of Reules 26.4.621 through 26.4.626 and
26,4,1260 through 26.4.1263, and imeludimg must include the
following:

¢++(a) Remains the same.

¢23{b) description of procedures and plans generally used
for reserding-amd-retention-of-information-on-the-fstliowing
during-blasting: :

¢a3 (i) through &) (iv) Remains the same,

(v)  a description of procedures and plans for recording
of (b} {i) through (b) (iv]} above and retention of those records;

€3> (c) through {4+{d) Remains the same.

és}IEI description of plans for recording and reporting
to the department the results of preblasting surveys, if
required; and

€6+ (f) description of unavoidable hazardous conditions
for which deviations from the blasting schedule will be
neededr; and }

(q‘ a general description of structures to be protected
and a discussion of design factors to be used to protect the
public and to meet the applicable airblast, flyrock, and ground
vibration standards in 26.4.,624.

(2) For underground mineg the department may, on a case=~
by-case basis, waive those requirements of (1) (a) through
(1) (g) above that cannot be applied. (AUTH: Sec. 82-4-204,

205 MCA; IMP, Sec. B2-4-222.)

26.4.311 AIR POLLUTION CONTROL PLAN (1) For all strip
mining operations with projected production rates exceeding
1,000,000 tons of mineral per year, the application shald must
contain an air pollution control plan whiek that includes the
following:

{a) through (b) Remains the same,

(2) For all other strip mining operations, the applica-
tion ska}k: must contain:

(a) through (b) Remains the same, (AUTH: Sec. 82-4-
204, 205 MCA; IMP, Sec. 82-4-222.)

26.4.312 FISH AND WILDLIFE PLAN (1) Fach application
shati must contaln a fish and wildlife plan, consistent with
Rule 26.4.751 whieh that provides: )

¥+ (a) a statement of how the plan will minimize distur-
bances and adverse impacts on fish, amd wildlife, and related
environmental values during strip mining and recfhmation
operations, amd how enhancement of thesge rasources will be
achieved, where practicable, and how the plan will comply with
the Endangered Species Act of 1973, as amended. The plan

sha¥® must apply, at a minimum, to Species ang habitats
identified in 26.4.304(10) (a) and lIgilci, and must cover the
mine-pkam permit area and portions of adjacent areas as
determined by the department pursuant to Rele 26.4,304(}2);

(10) (e) . nmNothing herein shall may be construed to weaken the
requirement of section 82-4-233(1) (a);:
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2+ (b) if the applicant states that it will not be prac-~
ticable, in accordance with paragraph (1) above, to achieve a
condition whkieh that clearlv shows a trend toward enhancement
of fish and wildlife resources at the time revegetation has
been successfully completed, a statement skhatrl-be-previded
which-establishes documenting, to the satisfaction of the
department, why it is not practicable to achieve such a
conditions; and

(c) a statement explaining how the applicant will utilize
impact control measures, management techniques, and annual
monitoring methods to protect or enhance the following, 1f they
are to be affected by the proposed activities:

(i) threatened or endangered species of plants or animals
listed by the U.S. secretary of interior under the Endangered
Species Act of 1973, as amended (16 U.S.C. 1537 et seq.) and
their critical habitats;

({i) species such as eagles, migratory birds, other
animals protected by state or federal law, and thelr habitats,
and any other species identified through the consultation
process pursuant to 26.4,304(10); and

{(1i1)  habitats of unusually high value for fish and
wildlife, such as wetlands, riparian areas, cliffs supporting
raptors, areas offering special shelter or protection,
reproduction and nurserv areas, and wintering areas.

(] Upon request, the department shall provide the fish
and wildlife resource information required in 26.4,304(10),
26,4,312, and 26,4.751, as well as any other rule dealing with
fish and wildlife, to the U.S. fish and wildlife service
regional or field office for review, This information must be

1 (AUTH:

26.4.313 PERMIP-ARBA-ENFORMABEON RECILAMATION PLAN Each
reclamation plan skaki must contain a _description of the
reclamation operations proposed, including the following
information fer-the-proposed-permre-area:

(1) a detaited timetable for the completion of each major
step in the reclamation plan;

(2) a detailed estimate of the cost of reclamation of the
proposed operations reguiwred that will e be covered by a
performance bond with supporting calculations for the esti-
mate;

(3) a plan for backfilling, sei: stabilization, compact-
ing, and gradingy-with-contour-maps-opr-ecross-sections-that
show-the -antietpated -final-surface-sontiguration of the
proposed permit area. The plan for backfilling sha}? must shew
contain:

a a description of the final location of all overburden
and parting materials in the fill, Diagrams must be included,

as necessary;
(6] _a narrative and cross-sections showing the plan of
highwall reduction, including the limits of buffer zone

consistent with the performance standards of 26.4.501 and
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26,4.514. An operator may propose alternate plans other than

highwall reduction if the restoration will be congistent with
the purposes of Sf-z-iifiVS and 26.4.821 through 8257

(c) a narrative description of the derivation of the
bulking factor (swell)} used by the applicant in calculation of
spoil volumes and generation of postmining contour maps.
Calculations used in the derivation must be included;

{d] Ta map showing the postmining topography that the
“gp icant proposes to meet at the time of final bond release,
This map must be prepared to reflect the performance standards.

The map must be keyed to a cross-gsection or set of cross-
sectlons, drawn to scale, and depict the removal of overburden
and mineral and the replacement of the swelled spoil to
demonstrate that the proposed postmining contours can be
achieved; and

e a plan for the early detection of grading problems
that would result in a final graded topographv not consistent
with the approved postmining contour plan. Upon detection of
such a grading problem, the permittee must notify the depart-
ment, in writing, within ten working days. The notlfication
must contain at a minimum a preliminary proposal for measures
to remedy the problem;

4 a plans for removal, storage, and redistribution of
repsoil, overburden, and other materialss in accordance with
26.4.501 to 26.4,.522, and 26.4.701 to 26.4.703,

{a) These pLans must include or reference other narra-
tives in the applicatioh documenting how the information on the
characteristics of the overburden and coal (26.4.304(7)) and
solls (26.4.304(11)), was utilized in developing the plans.

{(b) Using the soil survey information (see 26.4.304(11)),
the applicant shall propose estimated salvage depths for each
11ft of each soil component (series or phase) of each soil

mapping unit.
(c]__The application must also 1nc1ude figures with

supporting calculations showing:

{1}  total acreages and volumes of salvageable soil of
each 1ift from each soil component of each soil mapping unit;
and

{ii) the anticipated thickness(es) of soil redistribution @
for each 1ift, and in total, on the area of land affected after °

regrading;
{5) a planm narrative of the method for revegetation

including, but not limited to, desepiptioms a discussion of:

{a) through (b) Remains the same,

{c) introduced species to be used, if any, and documenta- !
tion of the desirability and necessity of using the introduced
species to achieve the approved postmining land use;

¢} {d) methods to be used in planting and seeding;

(e)  approximate, normal, annual seeding and planting
dates; i

;G+(f) mu}ehrnq-eeehnrques the use of nurge or cover crop :
and mulch:nq techniques;

{g) soil tililage, amendments or other management techni-
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ques to assist in vegetative establishment;

(h) vegetation monitoring to be implemented to identify
conditions during the period of lilability;

fer (i) measures prepesed to bhe used to determine the
success Of revegetation; amd

£+ (j) = plans for determining quality, fertilityv, and
thickness of soil and for determining quality of regraded spoil
testing-pltam for the purpose of evaluatiem-eof evaluating the
results of kepseil EEE handiing of soils, overburden, wastes,
and other materials and for evaluating reclamation procedures
related to revegetation; and

(k) the types of major equipment to be used in the above

operations;

6F--a-description-of -bhe -measures ~bo—be-used -bo-maximire
the-—nve -and -econservation-of-the-soalk-resoureces

¢3)-—a-deseription-of -measures-to-be-employed -to-ensure
that-atl-debpisy-actd—Lforming -and -tonic-forming -maveriate,-and
materials-constituting-a-fire-harard-are-disposed-ofy

{8)--a-description-of-the-contingency-plans-whieh-have
been-developed-to-preclunde ~sustained ~-combustion ~-of ~sueh
maeertalss

+9+(6) a description, including appropriate cross-
sections and maps, of the measures to be used to seal or manage
mine openings, and to plug, case, or manage exploration holes,
other bore holes, wells, and other openings within the pro-
posed permit area in accordance with sub-chapter 9 and
26.4.1005; and

&)~ -a-deseriprion-of-staps-to-be-taken-to-comply-with

the -reguirements—of -the Clean-hir-ket—{(42-Brr&r-Seer-F461-et
set-Fr-the-Glean-Water-Aeb-{33-4rS5rE€r-5eer-136t-et-wonr)r-and
other-applieable -atr-and -water -qualkity-laws-and -regukations-and
Wealth-and -saxfery-standards-opr-z-copy-of-a-valitd-permit-tasved
undepr-these-lawss

(7) a narrative explaining reclamation of facilities and
sites identified under 26.1.505325. {AUTH: Sec, B2-4-204,

05 MCA; IMP, Sec. -4- .

26.4.314 PLAN FQOR PROTECTION OF THE HYDROLOGIC BALANCE

(1) Each reelamatiom—and-sperzbtrem-piran-shall permit
application must contain a detailed description, wftg supported
by appropriate maps, data, and other graphics eress—section
drawings, of the measures to be taken during and after the
proposed mining activitiesy-im-aecerdance-with-subehapters-4
through-9-of-this-chapter; to emsure-the-preotection-of mininize
disturbance of the hydrologic balance on and off the mine plan
area and to prevent material damage to the hydrologic balance
outside the permit area in accordance with sub-chapters 4
through 9 of this chapter. The measures must minimize
disturbance of the hydrologic balance sufficientlv to sustain
the approved postmining land use and the performance standards
of sub-chapters 5 through 12 and must provide protection of:

{a) the quality of surface and ground water systems, both
within both the proposed mine plan and adjacent areas, from the
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adverse effects of the proposed strip or underground mine
operations;

(b) Remains the same.

(¢) the guantity of surface and groundwater beth within
both the proposed mine plan area and adjacent areas from
adverse effects of the proposed mining activities, or to
provide alternative sources of water in accordance with Rule
26,.4.30449)+(5), (6), and Rule 26.4,64%8, where the protection
of quantity cannot te ensured,

(2) The description shait must include:

(a) Remains the same.

(b) a plan for the treatment, where required, of surface
and groundwater drainage from the area to be disturbed by the
proposed operations, and proposed guantitative limits on
pollutants in discharges subject to Rule 26.4.6337 or. other

applicable state or federal laws. The plan skalt must “include
esign specificationg, drawings, method of operation and
control, and quality of discharge of the treatment facilitiess;

{c) Remains the same.

(d} =& plang for monitoring the-eslleetionr-recordingy and
semi-annual reporting of ground and surface water guality and

uantity data collected and analyzed in accordance with Refre
26.4.304(5), (6], 26.4.645 and 5%.3.346. The ~deseription-shall

) The application must also include a determination
pursuant to (1) and (2) above of the probable hydrologic conse-
quences of the proposed strip mining operation, on the proposed
mine plan area and adjacent areag, with respect to the
hydrologic reeime balance, -amd-the-guantityp-and-gquality-of
water -in-surface-and -groundwater -systens ~under-all-seavonat
econditions r-ineluding ~the tontents -of-disselved -and-total
suspended-sotids r-totat-iPony-pH;-totat-manganeser-and -othey
parameters -reguired-by-the -department: This determination
must ¢

(a}) be based on appropriate information on environmental
resources addressed in 26,4.304 and other relevant information;

(b)~ list all probable hydrologic Impacts of the proposed
mining operation;

(c} explain to what extent each hvdrologic impact can be
mitigated by measures taken pursuant to sections (1) and (2)
above; and -

provide a summary of the probable hydrologic
consequences of the proposed mining operation.

(4) Whenever this determination in section. (3) indicates
that adverse Impacts to the hydrologic balance on or off the
permit area may occur, the department may require submission of
supplemental information to evaluate such impacts and to evalu-
ate plans for remedial and long-term reclamation activities.

(5) The department shall provide an assessment of the
probable cumulative hydrologic impacts of the proposed
operation and all anticipated mining upon surface and ground-
water systemg in the cumulative impact area., The cumulative
hydrologic impact assessment must be sufficient to determine,
for purposes of a permit decision, whether the proposed
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operation has been designed to prevent material damage to the
hydrologic balance outside the permit area. The department may
allow the applicant to submit data and analyses relevant to the
cumulative hydrologic impact assessment with the permit
application, (AUTH: Sec. 82-4-204, 205 MCA; TIMP, Sec. 82-
4-222)

26.4.315 PLAN FOR PONDS AND EMBANKMENTS (1) Fach
application skaii must incIude a general plan for each proposed
sedimentation pond and water impoundment within the proposed
mine plan areas.

(a) Each general plan sha¥i must:

(i) be prepared by, or under the direction of, and
certified by a qualified registered professional engineer, o
by -a-prefessional-geclegist-with-assistance-from-experts-in
retared-Eields-suekl -as-ltand -surveying-and -randscape -architec—
ture experienced in designing impoundments;

(11) through (v) Remains the same.

{(b) Each detailed design plan for a structure that meets
or exceeds the size or other criteria of the mine safety and
health administration, 30 CFR 77.216(a), shal: must:

(i} be prepared by, or under the direction of, and
certified by a gqualified registered professional engineer with
assistance from experts in related fields such as geclogy, and
surveying, and landscape architecture, The certifying engineer
must have experience designing impoundments;

(11) through (iv) Remains the same.

e+ (c) Each detailed design for a structure that does not
meet the size or other criteria of 30 CFR 77.216(a) sha¥i: must:

(i) be prepared by, or under the direction of, and
certified by a gualified registered professional engineer. er
registered-tand-surveyer The certifying engineer must have
experience in designing impoundments;

(ii) through (iv) Remains the same.

(2) Sedimentation ponds, whether temporary or permanent,
skatt must be designed in compliance with the requirements of
Rule 26.4.603 and 26.4.639, Baeh-plar-shaltiy-at-z-minimemy
comply with-the-resuirements-of Impoundments meeting the
criteria of 30 CFR 77,216(a) must comply with the requirements
of 30 CFR 77.216-1 and 77.216-2, and must be submitted to the
mine safety and health administration;-386-€ER-FI7:-2lé6~F-and
*Er2te-2,

(3} Permanent amd-temperary impoundments shal® must be
designed to comply with Rele 26.4.642 and the requircments of
the mine safety and health administration, 30 CFR 77.216-1 and
77.216-2.

(4) Dams and reservoirs impounding 50 acre~feet or more
either singly br in series within the same watershed, may
require a construction and operating permit as required in the
Dam Safety Act. For purposes of the Dam Safety Act, capacity
1s measured to the crest of the dam. Operators must contact
the department of natural resources and conservation to
determine what requirements must be met. (AUTH: Sec. 82-4-
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204, 205 MCA; IMP, Sec. B82-4-222,)

26.4.316 STRIP OR UNDERGROUND MINING NEAR UNDERGROUND
MINING (1) For strip or underground mining operations within
the proposed permit aréa to be conducted within 500 feet of an
active or abandoned underground mine, the application skall
must describe the measures to be used to comply with 82-4-
J77(8) and 26.4.516. (AUTH: Sec. B2-4-204, 205 MCA; IMP,
Sec, 82-4-222.)

26.4.317 DIVERSIONS 1) Fach application sha¥: must
contaln descriptions, including maps and cross-sections, of
stream channel diversions and other diversions to be con-
structed within the proposed permit area to achieve compliance
with the Act and Retes-2é-4:636-amd-63F 26.4.635 through
26.4.637. (AUTH: Sec, 82-4-204, 205 MCEK; IMP, Sec. B2-4-
222.)

26,4.318 PROTECTION OF PUBLIC PARKS AND HISTORIC PLACES
(1) For any public parks, er historic places, or other
significant cultural resources identified in 56.4.30412) that
may be adversely affected by the proposed operations, each plan
shat: must describe the measures to be used.to minimize or
prevent these impacts, the timing and tracking of these
measures relative to the disturbance schedule, and #s how the
applicant will obtain approval of the department and other
agencles as required in Rule 26.4.1131, (AUTH: Sec. 82-4-
204, 205 MCA; IMP, Sec. 82-4-222.) -

26.4.319 RELOCATION OR USE OF PUBLIC ROADS Fach
application skad: must describe, with appropriate maps and
cross-sections or other proof required by the department, the
measures to be used to ensure that the interests of the public
and landowners affected are protected if, under Relesa 26.4.,1134
E%Q 26.4.1135 and-26:-4-F136, the applicant is seeking approval
of:

(1) Remains the same.
(2) relocating or closure of a public road. (AUTH:
Sec, 82-4-204, 205 MCA; IMP, Sec. 82-4-222,)

26.4.320 PLANS FOR DISPOSAJ, OF EXCESS SPOII, (1) FEach
application sha®® must contain descriptions, including
appropriate maps and cross-section drawings, of the proposed
disposal site and design of the spoil disposal structures
according to Rele 26.4.520., These plans shald mucst describe
the geotechnical investigation, design, constructilon, opera-
tion, maintenance, and removal (if appropriate) of the site and
structures in accordance with state and federal statutes and
rules (see alsgo CFR . an . B

(2) Fach application shatd must contain the results of a
geotechnical investigation of the proposed disposal site,
including the following: .

(a) through (d) Remains the same.
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fe) a stability analysis including, but not limited to,
strength parameters, pore pressures and long-term seepage
conditions. These data sha¥: must be accompanied by a descrip-
tion of all engineering design assumptions and calculations and
the alternatives congidered in selecting the specific design
specifications and methods.

(3) &£ If rock-toe buttresses or key-way cuts are
required, the application shai: must include the following:

(a) the number, location, and depth of borings or test
pits whiekh-shaki-be determined with respect to the size of the
spoil disposal structure and subsurface conditions; and

(b) engineering specifications utilized to design the
rock-toe buttress or key-way cuts, which shak: must be
determined in accordance with (2)(e) of this rule., (AUTH:
Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-222.) -

26.4.321 TRANSPORTATION FACILITIES PLAN Fach application
shall must contain a detalled description of each road,
conveyor, or rail system to be constructed, used, or maintained
within the proposed permit area. The description ska}l must
include a map, appropriate cross-sections, and the following:

(1) through (2) Remains the same,

(3) a description of measures to be taken to obtain
approval of the department for alteration or relocation of a
natural drainageway; and

{4) a description of measures, other than use of a rock
headwall, to be taken to protect the inlet end of a ditch
relief culvert for approval by the department under Rute
26-4-604 26.4.605(3) (a) (i) . r-amd

&)=~ -genersl -desepription-of-cachroadr-conveyory-or-ratd
system-to -be -sonrstracted f saaed r—op -maineained -within-the
proposed-mine-pian-azreas (AUTH: Sec. 82-4-204, 205 MCA; IMP,
Sec., 82-4-222.)

26.4.322 COAL CONSERVATION PLAN (1) An application for
a permit to strrp mine coal must include a coal conservation
plan to allow determination of whether failure to conserve coal
may occur.

(2) The plan skha}: must include:

(a) the results of all test borings, eress-sectiors
evaluations, obgervations, and analyses, including the
following:

(i) Remains the same.

{ii) a-map-shewing-elevations-and-locationy-of-test
borings-and-eoal-sampling a narrative identifying the total
reserves in the permit area along with a description of the
method of calculation;

(i1i) geologic cross=-sections accurately depicting the
known geologic makeup beneath the surface of the area to be
mined or otherwise affected, The cross-sections shalt must
depict the thickness and geological character of all known
strata, beginning with the eepsoil and geing-ve-and-inecluwding
the -towest-cont-acamhick-can-be -extracted uakng -the-mose
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modern-strip-mining -equipment -avattabter--pata-shatl-be
aecumeiated -ro-a-depth—o£-200 -feet-or-greater ~depth-as -pequired
by-the-deparement including the stratum immediately below the
lowest of all the potentially economically minable coal geams
or the stratum containing any aquifer below this seam that mav
be adversely Impacted by mining, whichever is deeper. (See
26,4.304(5) and {7):

(iv) a map showing elevations and locations of test
borings and coal sampling;

(v] _upon request by the department, isopach maps of
overburden, Interburden, and all coal seams proposed to be
mined;

v} (vi)  an analysis and summary of the chemical
properties of all coal seams ereeuntered to be disturbed
including the content of sulfur (organic and inorganic), trace
mineral elements, sodium (as Na20), moisture, and ash as well
as the British thermal unit (B.T.U.) content per pound;

fv¥ (vii) through #4wii)(ix) Remains the same.

tvitEF (x) location and dimensions of existing areas of
spoil, waste, and mem-coal-waste garbage and other debris
disposal, dams, embankments, other impoundments, and water
treatment and air pollution control facilities within the
proposed permit area;

(b) a description of the location, quantity, and quality
of all coal to be left unmined, accompanied by a detailed
explanation of the reasons why the coal will not be mined. This
explanation ska¥: must include coal whieh that is to be left
unmined in order to comply with the aee Act as well as that
coal which is to be left unmined because of the method of
operation or because the coal is not stmpippakle minable or
marketable; and

(¢) where applicable, a range diagram type drawing
showing any coal fenders to be left in place, and a detailed
narrative description of the changes in the mine plan whieh
that would be necessary to recover the same and any potential
effects of such changes.

(3) through (iv) Remains the same,

(v) the plan for the removal and transportation of
mirapralta coal; and : :

(vi) the anticipated plan of mining for a 2~year
period;

(b) through (4) Remains the same., (AUTH: Sec. B2-4-
204, 205 MCA; IMP, Sec, 82-4-222.)

26.4.323 GRAZING PLAN (1) Unless alternate reclamation
that does not _involve grazing is proposed, an outline of the
grazing management plan proposed for reclaimed areas must be
submitted with the application. detarled-range-and-sraring
management-plans-shatl-be-sabmreted-with-the-application—
Prior to livestock grazing, the applicant shall submit a
detailed range and grazing management plan that describes how
the reclaimed area will be managed, taking into consideration
the premine utfilization of the area, The plan must be approved

13-7/14/88 MAR Notice No. 26-2-52



-1354-

by the department prior to initiating grazing pursuant to
26.4,718. (AUTH: Sec, 82-4-204, 205 MCA; IMP, Sec. 82-4-

26.4.324 PRIME FARMLANDS: SPECIAJL. APPLICATION REQUIRE-
MENTS ™ ¢¢F--Ehis-rule-appites-to-any-persen-who-conducts -—or
Ertends -t ~conduet ~SErip -mining —operatirons —on-prime ~farm-
tands - --Apeas-where -mining -is-avthorized -under-permits-insued
prier-to-kugust-3;-19337 p-are -exempt -Erom -the -prime-Earmiand
resconstruction-standardss

2+ (1) If land within the proposed permit area is
identified as prime farmland under Rule 26.4.306, the applicant
shall submit a plan for the mining and restoration of the land.
Each plan shatl-eentainp-at-a-mimimum must contain the

following:

{a)--a-seil-survey-of-the-permit-area-according-to-the
standards -of-the -nakionat-cooperative-sotl-surveyr-in-aceor-
danee-with-bhe -procedupes -set -forth-in-t:5--deparement-of
ageienlbare -handivocks -436 - tSotl—taxonomy r-1936)-and -8 - {(Se il
Survey-Manualy-135t)y -and -in-zecordance with-this-puie:

i)y~ -Phese -publications -are-hereby -incorporated-by
reference -an-they -erist-on-the date-of-adoption-of-this-parts
Bhey-are-on ~File-and -available -for-inspection-at-the-Helena
offiee-of-the-department s -and -the -nationalr-stater-and-loeat
offices-of-the -BrSr-soil-conservation-services

¢kk¥(a)  the soil survey requirements listed under
26.4.304(IT) and also including: Phe-seri-survey-shali-inelude

(1) a description of the eriginai-undisturbed-seii
prefite-and mapping unit(s) ef containing each prime farmland
so0il; y-showing

(ii) the depth and thickness of each of the soil
horizons that collectively constitute the root zone of the
locally adapted crops; and

(iii) the bulk densities of each soil horizon for each
prime farmland soil;

(b) the proposed method and type of equipment to he
used for removal, storage, and replacement of the soil in
accordance with Retes 26.4.811 threuvek-26:-4:816;

te)l-cs-the-moisk-buatk-density -of-ecach-mator-horiren-of
caeh-prime-fapmliand ~sotl -t -the -pemmit-aresr——Phe -moist-lbukk
density-shall-be-deteprmined-by-taboratory-tests-af-samples
eaken-fpom-within-the-permit-ares -zecording -t -procedures -set
forth-itm-sott-survey -kaboratory -methods -and -procedures-foy
coltiesting -sotl-samples-{sotl-supvey-investigations-prepart-ner
tp-BrSr-depaprtment-of-agriecnlbture ;~sott-sonservation-servieces
972 ) r--Other-standard -on-site -methods -of-estimaring-moist-bulk
density -may -be-uvsed -where ~these -methods —correct -fop-partiete
sire-gGistribution-and -moisture —content-and -are-approved-by-the
sotl-sonservation-seprvice -or-the-department---Fn-liew-of
laberatery —data-from-samples-palken-within-the-permic-arear-the
department-may-permit-use -of -moist-bulk density-vatues
representing-the-setl-sepics whepe -sueh-values-have-been
established by -the-soil-ssnservation-serviees
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té+(c) the location of areas to be used for the separate
stockpiling of the soil and plans for seii stockpile stabiliza-
tion before-redistribubion;

{ef----if-applieable r-documentation-sueh-as-agrieniturat
sehool-studien -op -other-seientifie-date-from-comparable -areasy
that-suppores-the ~-use-of-sthep -suitable-matertatr-instead-of
the-Ar-Br-or-C-soit-horizonsr-te-abtain-on-the -restored-arean
egutvalent-or-higher-tevels-of-pieltd ~as-nommined -prime -farm-
tands ~in-the -surrounding -area-under-eguivalent-ltevels-of
managements

¢6}(d) plans for seeding or cropping the final graded
disturbed land and the conservation practices to be used to
adequately control erosion and sedimentation and resteratien-of
to restore an adeguate soil moisture regime, during the period

rom completion of regrading until release of the performance
bond. Proper adjustments for seasons must be proposed so that
final graded land is not exposed to erosion during seasons when
vegetation or conservation practices cannot bhe established due
to weather conditionss; |

¢9) (e) plans that demonstrate that the proposed method of
reclamatTon will achieve vegetation to satisfactorily comply
with Rutes 26.4.815 through 26.4,825, as applicable;

¥ (£f) available agricultural school studies or other
scientific data for areas with comparable soils, c¢limate, and
management (including water management) that demonstrate that
the proposed method of reclamation will achieve, within a
reasonable time, equivalent or higher levels of yield after
mining disturbance as existed before mimimgs disturbance;

(g) if the use of other soils or materials is proposed,
documentation, such as agricultural school studies or other
scientlfic data from comparable areas, demonstrating that the
use of these soils or materials, instead of the A, E, B, or C
horizons of the prime farmland soilsg, can achieve soil
productive capacities in accordance with 82-4-237(3) (a) and
(b). Any proposals to use said substitutes must document
compliance with 26.4.703, if applicable;

¥ (h) A a description of the reference area(s) of prime
farmland wrth-the-same-seilsr-slepesr-and-other-pertinent
eharaetepritstics-and that lie outside of the area proposed for
disturbance but in the rwmedtate vicinity of the proposed
mining operationy-that-witl-be-used-in-determining-revegetration
snecesy-af-mined -and-reelaimed -prime-farmiand. If raference
areas in the vicinity of the mining operation are not present,
the applicant shall describe reference areas more distant from
the proposed operation. In all cases, reference areas must be
selected and used in accordance with 26.4.815(2) in determining
revegetative success of disturbed and reclaimed prime farm-

lands;

ii) if reference areas in accordance with (h) above are
not found at all, a demonstration as to how a target yield will
be utilized in determining revegetation success in accordance
with 26.4.815(2); and

{j) vegetative productivity prior to disturbance in
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accordance with 26.4.304(12) (b) {ii).

t1F--aetual-or—current —estimated -yiekds -under-a -high-tevel
of-management -for-cach-soil -map-anie-from-the -HSPA -for -each
erop-to-be-gsed -in-determining -success ot -revegetationr ‘Phese
yielkd-vatuwes -or-estimates —shall -be-used-by -the -department-as
rarget-levels-for—determining -suecess—of-peavegatation,-if-apean
of-prime-farmiand outside -of-the-area-propesed-for-disterbance
are-not-avatlable -for-—somparison-purposes - --The -tapget-yield
nay -pe-adiusted -by -the department -ty -consuleation-with-the
secretapy-of-agriecvlture -before ~-approvalk-of ~the -permit
applications
m=—=th}-=—in-all-casesr-sotl-produetivity -for-prime -farmtands
shatl-be-returned -to-—cqrivatent-tevets —of-ypield -as -non-mined
rand -of-the -same -soils-in-the -surround ing -aresr-under —agquivalent
management-practices -as-debermined-from-the -sotl-survey
performed -pursuant -t -{2) {a)-of-this-puler

€33 (2) Before any permit is issued for areas that include
prime farmlands, the department shall consult with the
secretary-of-agrieuitare Montana state office of the U.S8, soil
conservation service.

£ (3] A permit for the mining and reclamation of prime
farmland may be granted bv the department, if it first finds,
in writing, upon the basis of a complete application, that:

(a) the permit incorporates as specific conditions the
contents of the plan submitted under paragraph-{2} section (1)
of this subseevien rule after consideration of any revisions
to that plan suggested by the secretary-eof-agrienlture Montana
state office of the U.S, soil consgervation service under
swlsseetron-+3+ pursuant to section (2) of this rule;

(b) the applicant has the technological capability to
restore the prime farmland, within a reasonable time, to
equivalent or higher levels of yield as comparable non-mined
prime farmland im-the-suprounding-awea under equivalent levels
of management; and

(¢) the proposed operations will be conducted in
compliance with the applicable requirements of Rules 26,.4,811
through 2&-4-8}e-er 26.4, . (AUTH: Sec. 82-4-204, 205 MCA;
IMP, Sec. 82-4-222.)

26.4.325 COAL MINING OPERATYONS ON AREAS OR ADJACENT TO
ARFAS TNCLUDING ALLUVIAL VAILEY FLOORS: SPECIAI APPLICATION
REQUIREMENTS (1) fThis rule applies to each persen applicant
who conducts or intends to conduct strép coal mining and
reclamation operations in, adjacent to or under a valley
holding a stream in the arid or semi-arid regions.

(2) ta) Befere-applying-fer-a-pPermit applicants who
propose to conducty;-er-befere-sconduetring-strip coal mining and
reclamation operations within a valley holding a stream or In a
Tocation where the proposed permit area or adjacent area
includes any stream in an the arid or semi-arid areay region of
Montana, may request the department to make an alluvial valley
floor determination with respect to that valley floor, as an
initial step in the permit application process. ®The applicant

MAR Notice No. 26-2-52 13-7/14/88



-1357-

shall eirther-afEirmatively demonstrate, and the department
shall determine, based on available data, or field studies
submitted by the applicant, or a combination thereof, the
presence or absence of an alluvial valley floor sr-submit-te
the-depariment ~ehe -results-of-a-fiald-investigation-of-the
preposed mine-plan-srea-and-adizeent-aren, Phe-fiald-investi-
garieons-skali Studies must include sufficiently detailed
geologic, hydrologic, land use, soils, and vegetation studies
on-apean-required -to-be-investigated by -the -departmentr-afrer
consuleation-with-the-appiieantr-to-enable-the -department-—teo
mahe -an-evaluztion-regarding -the-existenes data and data
analyses to demonstrate the presence or absence of tﬂg-probab}e
an alluvial valley filoor in the prepessed-mime-plan area. e
adjacent-area-and-te-determine-—whish-areasr—if-amyy; The
degartment may require more-detailed-study-in-erder-to-alklew

# parkment additional data collection and analyses or other
suggorting documents, maps, and illustrations in order to make
&-#rmat the determination. regardirg-the-extstenmee-of-an
altlruviat-vatlrey-floors Studies performed during the investiga-
tion by the applicant or subsequent studies as required of the
applicant by the department, shkall must include an appropriate
combination, adapted to site-specific conditions, of:

(i) Remains the same.

(ii) mapping of all lands included in the area in
accordance with swhesesnien section (2) of this rule and subiject
to agricultural activities, showing the area in which different
tvpes of agricultural lands, such as flood irrigated lands,
pasture croplands and undeveloped rangelands exist and
accompanied by measurements of vegetative productivity and
type;

(iii) through (iv) Remains the same, :

(v} documentation, based on representative sampling
that areas identified in subseestien section (2) of this rule
are, or are not, flood irrigable, based on streamflow water
quality, water yield, soils measurements, and topographic
characteristics;

(vi) Remains the same.

(b} Based on the investigations conducted under
paragraph subsection (2) (a), the department shall make a
written determination of the extent of any alluvial valley
floors within the study area and whether any stream in the
study area may be excluded from further consideration as lying
within an alluvial valley floor. The department shall
determine that an alluvial valley floor exists if it finds
that:

(i) through (ii) Remains the same.

(A) the existence of current flood irrigation in the area
in question er-its-histerieal-use;

(B) the capability of am the area to he flood irrigated,
based on typical regional agricultural practices, historical

flood irrigation, stream-flow, water vyield, soils, water
qualify, and topography; or
(C) subirrigation of the lands in question, derived from
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the groundwater system of the valley floors; and

(iii) the valley does not meet the definition of upland
areas in 26,4,301.

{c}) TIf the department determines in writing that an
alluvial valley does not exist pursuant to subsection (2) (b),
no further consideration of this rule is necessary;

(3)(a) (i} FF-rand-within-the-propesed-permct-area-or
rdjacent-area-in-identifted-as Whenever an alluvial vallev
floor is identified pursuant to T2) (b] above, and the proposed
coal mining operation may affect am this alluvial valley floor
or waters that supply the alluvial valley floors, the applicant
shali-submit-z-complete-applivation-for-the -proposed -minting -ané
reckamation -operationsy-to-he-used -by-the -deparetment r-together
with-other-relevant-infermation,-ineltuding -the -information
regquired-by-sub-section-{2)-of-this-ruler-as-a-basis-for
approval-or-denfat-of-the-permit may request the department, as
a preliminary step in the permit application process, to
geparately determine the applicability of the statutor
exclusions set forth in paragraph l3iiaiiii$ above. Tﬁe
department may make such a determination based on the available
data, may require additional data collection and analyses in
order to make the determination, or may require the applicant
to submit a complete permit application and not make the
determination until after the complete application is evalu-
ated.

{ii) An applicant need not submit the information
required in subparagraphs (3V{c){ii) (B)and (C) of this section
and the department is not required to make the findings of
subparagraphs (3) () (1) (A] and (B) ot this section when the
department determines that one of the following circumstances,
heretofore called statutory exclusions, exlist:
A) — The premining land type is undeveloped rangeland
that 1s not significant to farming;
B) Any farming on the alluvial valley floor that would
be affected by the coal mining operation is of such small
acreage as to be of negligible impact on the farm's aqgricul-
tural production. Negligible impact of the proposed operation
on farming is based on the relative Imgortance o? the atfected
vegaetation and water of the developed grazed or hayed alluvia
valley floor area to the farm's production over the life of the
mine; or

{CY The circumstances set forth in 26.4.802(3) exist.

(111) For the purposes of this section, a “farm" 1is one
or more land units on which agricultural activities are
conducted. Agricultural activities or farming are generally

consldered to occur on a_combination of land units with acreage
and boundaries 1h existence prior to Auqust 3, 1977, or, if
established after August 4, E977, with those boundaries based
on_enhancement of the farm's agricultural productivity and not
related to coal mining operations,

{b} If the department determines that the statutory

exclusions are not agglicabié and that any of the required
ndings of paragrap i1} of this sectlon cannot be made,

MAR Notice No. 26-2-52 13-7/14/88




-1359-

the department may, at the request of the applicant:

(i) determine that mining is precluded on the proposed
permit area and deny the permit without the applicant filing
any additional information required by this section; or

{ii)  prohiblit ceal mining and reclamation operations in
all or parts of the area to be affected by mining.-

(¢) (1) If Tand within the permit area or adjacent area is
identified as an alluvial vallev floor and the proposed coal
mining and reclamation operation may affect an alluvial valley
floor, or waters supplied to an alluvial valley floor, the
applicant shall submit a complete application for the proposed
coal mining and reclamation operation to be used by the
department together with other relevant information as a basis
for approval or denial of the permit. TIf an exclusion in
paragraph (a) (1i) of this section applies, then the applicant
need not submit the information required in subparagraphs
{c) (11) (B) and (C) of this section.

(i1 The complete application shaii must include detailed
surveys and baseline data required by the department for a
determination of:

¢+} (A) the characteristics of the alluvial valley floor
whieh that are necessary to preserve the essential hydrologic
functions during-and-afeep-mintmg throughout the mininq and
reclamation process;

CELl——the-significance ~of-the ~2ren-to-bo-affected-te
agrievietural-aobivitiess

. {B) whether the operation will avoid during mining and
reclamation the interruption, discontinuance, or preclusion of
farming on the alluvial valley floor;

+ki+y (C)  whether the operation will causer-er-presenmts
an-unaseceptable-risk-of-sausingry material damage to the
quantity or quality of surface or qroundwaters that supplv the
alluvial valley floor;

4iv)--the -affectiveness-of-proposed -reclamation-with
respest-to-regquirenents-of-the -asty~and-applicablre-pulesr-and

(D) whether the reclamation plan is in compliance with
rg%girements of the Act, this chapter, and requlatory program;
an B

“¢w+ (E) whether the proposed speeific-emrvirenmental
monitoring system will provide sufficient information reequimed
to measure compIIance with Rwles 26.4.801 through 26.4.806
during and after mining and reclamation operations.

#b}(d) Information required under this subsection shali
must include, but not be limited to:

(i) throughl (ii) Remains the same.

(iii) -survevs and data required under subseetten section
(3) for areas designated as alluvial valley floors because of
their flood irrigation characteristics shall-alse-imelude, at a
minimum, surface hydrologic data, including streamflow,. runoff,
sediment yield, and water quality analvses describing seasonal
variations over at least 1 full year, field geomorphic surveys
and other geomorphic studies;
(iv) surveys and data required under subseetten section
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(3) for areas designated as alluvial valley floors because of
their subirrigation characteristics, skhaii-alse-imeluder at a
minimum, geohydrologic data including observation well
egtablishment for purposes of water level measurements,
groundwater contour maps, testing to determine aquifer
characteristics that affect waters supplying the alluvial
valley floors, well and spring inventories, and water quality
analyses describing seasonal variations over at least 1 full
vear, and physical and chemical analysis of overburden to
determine the effect of the proposed mining operations on water
quality and quantity;

(v) plans showing how the operation will avoid, during
mining and reclamation, interruption, discontinuance or
preclusion of farming on the alluvial valley floors unless the
premining land wse type has been undeveloped rangeland which is
not significant to farming and will not materiallvy damage the
quantity or gquality of water in surface and groundwater systems
that supply alluvial valley floors;

(vi) maps showing farms and ranches that could be
affected by the mining and, if any farm or ranch includes an
alluvial valley floor, statements of the type and guantity of
agricultural activity performed on the alluvial valley floor
and its relationship to the farm or ranch's total agricultural
activity including an economic analysis; and

{(vii) Remains the same.

te} (e) The surveys required by paragweaph-subseetion
section (3) shewid must identify those geologic, hydrologic,
and biologic characteristics of the alluvial valley floor
necessarv to support the essential hydrologic functions of an
alluvial valley floor. Characteristics whkieh that support the
essential hydrologic functions and wkieh that must be evaluated
in a complete application include, but are not limited to:

(i) through (ii) (A) - Remains the same,

(B) porosity, permeability, waterholding capacity,
saturated thickness and volume of aquifers associated with
streams, including alluvial aquifers, perched aquifers, and
other water bearing zones found beneath the valley floor; and

(C) through (iv) Remains the same.

{£) (i) The findings of subparagraphs (f) (ii) (A} and (B)
of this section are not required with regard to alluvial valley
floors which meet any of the exclusions of paragraph (3) (a) (1i)
of this rule.
i1)  No permit or permit revision application for coal
mining and reclamation operations mav be approved by the
department unless the application demonstrates and the
department finds, in writing, on the basis of information set
forth in the application, that:

(A}  the proposed operations will not interrupt, discon-
tinue, or preclude farming on an alluvial valley floor;

{B)  the proposed operations will not materially deamage
the quantity or quality of water in surface and underground
water svstems that supplv alluvial valley floors; and

{C}] the proposed operations will comply with 26.4.801
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through 26,.4.806 and the other applicable requirements of the
Act and the regulator rogram, (AUTH: Sec. 82-4-204, 205
MCA; IMP, Sec. E!—Z—i%i.i

26,4.326 AUGER MINING: SPECIAL APPLICATION REQUIREMENTS
Any application for a permit for operations cevered-pby-this
subsection-shaltd using auger mining methods must contain, in
the mining and reclamation plan, a description of the auquring
methods to be used and the measures to be used to comply with

Rele-26-4-63% 26.4.831 through 26.4.833, (AUTH: Sec. 82-4-
204, 205 MCA; IMP, Sec, B82-4-272.)

26.4.327 COAL PROCESSING PLANTS AND SUPPORT FACILITIES
NOT LOCATED AT-OR-NEAR-EBHB-MINBSIPE-NOR WITHIN PHE-MINE A MINE
PERMIT AREA: SPECIAL APPLICATION REQUIREMENTS (1) This rule
applies to any person who eenducts-er intends to condueh-strip
coal-mining-operapions-uiikiring operate a coal preparation

lant, processing plants or support Eaerrieies fac1§1tx not

Tocated within a permit area of a specific mine, Any person
who Intends to operates such a processing plant or support

faciTity mest shall obtain a permit from the department in
accordance with the requirements of this pwle sub-chapter and

sub-chapter 8.
12) Any application for a permit for operations covered
by this rule ska¥} must contain in the mining and reclamation

plan, .specific plans, including descriptions, maps, and cross-
sections of the construction, coperation, maintenance, and
removal of the preparation plant, processing plants and
associated support faeilrtres acilit*. The plan shak: must
demonstrate that those operations w be conducted in
compliance with this mete sub-chapter and sub-chapter 8.
(AUTH: Sec. 82-4~204, 205 MCA; AUTH Extension, Sec. 4, Ch. 70,

L. 1987, Eff. 10/1/87; IMP, Sec. 82-4-222,
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26.4.40]1 NOPESE-ANB FILING OF APPLICATION AND NOTICE

(1} An applicant for an operating permit, a test pit
prospecting permit, a renewal of an operating permit or test
pit prospecting permit, a major revision tO an operating permit
or test pit prospecting permit, or an amendment (other than an
Incidental boundary revision) to add acreage to an operating
permit or a test pit prospecting permit shall file the appli-
cation with the department’s main office in Helena and the
federal coal requlatory authority.

{2) The department shall determine whether an applica-
tion 1s administratively complete within 90 days of receipt
and shall Tmmediately notify the applicant in writing of 1its
determination, If the department determines an application is
not administratively complete, the notice must list the speci-
fic items not adequately addressed in the application, Any
items not Iisted in the notice are presumed to be addressed.
If the department determines that the applicatlon is admin-
istratively complete, the notice must also advise the appli-
cant whether an environmental impact statement must be pre-

ared

{3) Upon receipt of notice of the department's determi-
nation of administrative completeness, fIF--Am the applicant
for-an-operattnq-permrb-er-praspeetrng-permtt*ior-beat-pits
shall place an advertisement in a leeal newspaper of general
circulation in the locality of the proposed strip-eor-under-
groend-miring-eperatiens activity at least once a week for
four consecutive weeks. TEE-appixeane~shabk-pkaee-the-aéver—
tisement-in-the -newspaper-at-the -same -pime -the -permit-appii-
e&tron—ts-fr}eé~wtth-bhe-éeparbnen! The advertisement shall
must contain, at a minimum, the following information:

(a) the name and business address of the applicant;

{b) a map or description, which shai® must:

(i) c¢learly show or describe towns, rivers, streams, or
other bodies of water, local landmarks, and any other infor-
mation, including routes, streets, or roads and accurate dis-
tance measurements, necessary to allow local residents to
readily identify the proposed permit area;

(ii) for all applications except major revision appli-
cations, clearly show or describe the exact location and boun-
daries of the proposed permit area and state the acreage of
that area;

{ii1) state the names of the U.S. geological survey 7.5-
or 15~-minute quadrangle mapfsr which that contains the area

shown or described, if eme-is available; and

(iv) if a map is used, indicate the north point;

(c) the location where a copy of the application is
available for public inspection under subseetton-{3} section
{6) of this rule;

(d) the name and address of the department and the fact
that written comments, objections, or requests for informal
conferences on the application may be submitted by any person
with an interest that is or may be adversely affected to the

epartment within 30 days following the last advertisement of

the application; and
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(e) if an applicant sceks a permit to mime conduct min-
ing operations within 100 feet of the outside right-of-way of
a puEElc road or to relocate or close a public road, a concise
statement describing the public road, the particular operations
within the 100 feet or the particular part to be relocatedy or
closed, where the any relocation or closure is to occur, and
the duration of the _operations or relocation;s

{(f) if an alternate reclamation plan is submitted, a
brief description of the plan; and

{g) 1f an extension Of time to commence mihing is
sought, the Tength of extension applied for., (See 26.4.406).

(4)  For filing and public notice procedures for bond
release applications, see 26.4.1112.

23 (5) (a)  Upom-reeerpt-of-am-application-for-a-permity
Immediately upon issuance of a determination of administrative
completeness, the department shall issue written notification
ofs

(i) the applicant's imtentien-te-mine-a-partientarty
descriyed-tract-of-tand proposed activity and a degcription. of
the boundaries and location of the proposed activity;

{11} Remains the same.

{iii) where a copy of the application may be inspected;

ard

(iv) the applicant's alternate reclamation plans, if
any; and

rv) (v) where the fact that comments or objections to onm
the application and requests for informal conference may be
submitted and the address to which they may be submitted.

(b) The written notifications shaif must be sent to:

(i) federal, state and local government agencies with
jurisdiction over or an interest in the area of the proposed
operations, including, but not limited to, general governmen-
tal entities, amd figsh and wildlife and historic preservation
agencies, the USDA soil conservation service state office, the
US army corps of engilneers, district engineer, and the national

ark service; ‘
{11} through (iv) Remains the same.

+3)42+(6) Upon receipt of the department's determination
of administrative completeness, the Phe applicant shall make a
full copy of hrs-er-herthe complete application for-a-permit
available for the public to inspect and copys---This-shali-be
dome by filing a copy of the application submitted-te-the-de-
partment with the recorder at the courthouse of the county
where the mining is proposed to occur, or, if approved by the
department, at another equivalent public office, .F-if-ft-is
determined The department may aggrove filin% at_an equivalent
public office if 1t determines that that office wi be more
accessible to loca

residents than the county eeurt-hovuse

courthouse.
--Phe-applieant-shati-fite-the -copy-of-the -complete
application-by-the-first-date-of -newspaper-advertisement-of -
the-applieationr The applicant shall file any subsequent re-
vision of the application with the clerk and recorder or other
approved public office at the same time the revision 1s sub-
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mitted to the department, (AUTH: Sec. 82-4-204, 205 MCA; AUTH

Extension, Sec. 2, Ch. 289, L, 1985, Eff. 10/1/85; IMP, Sec.
37-4-222, 226, 231(4), 232, 233 MCA.)

26.4.402 SUBMISSION OF COMMENTS AND WRITTEN ORBRJECTIONS

(13 {a) The governmental entities specified in Rele
26.4.401 ¢ (5) (b) abeve may file written comments on pemmie
applications with the department with respect to the effects
of the proposed mining operations on the environment within
their areas of responsibility. These comments must be submit-
ted to the department within 30 days of receipt of written
notice pursuant to paragraphk-Rele 26.4.401¢2}(5),

(b) The department shall immediately transmit a copy of
all such comments for filing and public inspection at the pub-
lic office where the applicant filed a copy of the application
for-permie under Ruke 26,4.40143)(6). A copy shali must also
be transmitted to the applicant.

{2) (a) Any person whose interests are or may be adverse-
lv affected or an officer or head of any federal, state, or
local government agency or authority shall have the right to
file written objections to an initial or revised application
for-a-permi¢ with the department within 30 davs after the last
publication of the newspaper notice reguired in paragraph Rule
26.4.401¢¥+(3).

(b) through (i) Remains the same.

(ii) file a copy for public inspection in the Helena and
Billings offices of the department, (AUTH: Sec¢. 82-4-204, 205
MCA; AUTH Extension, Sec, 2, Ch, 289, L, 1985, Eff. 10/1/85;
IMP, Sec. 82-4-226, 231 MCA.)

26.4.403 INFORMAL CONFERENCE (1} Any person whose in-
terests are or may be adversely affected by the irsswance-of
ehre-permie decision on an application submitted pursuant to
26.4.401(1) » or the cfficer or head of any federal, state or

ocal government agency or authority may, in writing, request
that the department hold an informal conference on amy that
application fep~a-peprmit. The request shali must:

{(a) Remains the same,

{(b) state whether the requestor desires to have the con-
ference conducted in the locality of the proposed miming-eper-~

ations activity; and
{(cY be filed with the department not later than 30 days

after the last publication of the newspaper advertisement
placed by the applicant under Ruke 26.4.401+¢3+(3) above,

(2) Except as provided in subseetien section (3) below,
if an informal conference is requested in accordance with this
rule, the department shall hold an informal conference within a-
reasenable-time 30 days following the receipt of the request.
The informal conference shall be conducted according to the
following:

{a) #If requested under (b) of this subseewion section,
it ska*: must be held in the locality of the proposed miming
activity, p

#The department shall advertise the date, time, and

MAR Notice No. 26-2-52 13-7/14/88



-1365-

location of the informal conference in a newspaper of general
circulation in the locality of the proposed mime activity at
least two copgecutive weeks prior to the scheduled conferencej.

{c) Remarns-the-sames

(d) ®The conference shatr¥ must be conducted by a repre-
sentative of the department, who may accept oral or written
statements and any other relevant information from any party
to the conference. An electronic or stenographic record shkakri
must be made of the conference proceeding, unless waived by
all the parties. The record shat: must be maintained and
shall be accessible to the parties of the conference until
final release of the applicant's performance bond.

(3) If all parties requesting the informal conference
stipulate agreement before the requested informal conference
and to withdraw their request, the informal conference need
not be held.

{(4) The department shall notify the applicant and all
parties to the Informal conference of its decisions and the
reascns therefor within 60 days of the informal conference,
(AUTH: Sec. 82-4-204, 205 MCA; AUTH Extension, sec. 2, Ch. 289,
L. 1985, Eff. 10/1/85; IMP, Sec. B2-4-226, 231 MCA.)

26.,4.404 REVIEW OF APPLICATION (1) ¢x> The department
shall review the each administratively complete application,
written comments, written objections submitted, and records of
any informal conference heldr and determine the acceptability
of the application within 120 days of 1its determination of
administrative completeness. 1If the applicant sSignificantly
modifies the application before the acceptability determina-
tion, the department shall conduct a new review, including an
administrative completeness determination, public notice, pub-
lic review, and 120=-day review period.

{(2) (a) If the application is not acceptable, the depart-
ment shall notify the applicant In writing, setting forth the
reasong why it is not acceptable,” The department may propose
modifications, delete areas, or reject the entlire application.
All items not identified as unacceptable are presumed accept-
able.

(b) If the applicant revises the application in response
to .a notice of unacceptability, the department shall review
the revised application and notify the applicant within 120
days of date of receipt, except that 1f the revision consti-
tutes a significant modification, the department shall conduct
a new review, including an administrative completeness deter-
mination, public notice, and public review.

{3)  If the department determines that the application is
acceptable, the department shall:

{a) publish notice Of its determination once a week for
two consecutive weeks in a newspaper of general circulation in
the locality of the proposed activity. e notice must state
that an% person with an interest that is or ma* be adversely
atfected may, within 10 days of the second published notice,
file written objections or file written objections and request
an_informal conference within 10 days of the second published
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notice; and
(b) if a written objection is filed and an informal con-

ference requested, hold an informal conference in the locality
of the proposed activity within 20 days of receipt of the re-
guest. The department shall notify the appiicant and all par-
ties to the informal conference of the decision and the rea-
sons therefor within 10 days of the informal conference,

b} (4] TRemains the same.
5 The department shall assure that:
a) cultural resource locations remain confidential; and
b) a determination of effect is completed for all listed
eligible cultural resource sites in accordance with 36 CFR 800.

£23{6) If the department decides to approve the appli=-
cation, It shall require that the applicant file the perfor-
mance bond or provide other equivalent guarantee before the
permit is issued,

€3+(7) If the department determines that issuance of the
permit is prohibited pursuant to seetien 82-4-227(11), the
department may issue the permit upon a showing that the appli-
cant has filed and is presently pursuing, in good faith, a
direct administrative or judicial appeal to contest the valid-
ity of the violation. If the administrative or judicial hear-
ing authority either denies a stay applied for in the appeal or
affirms the vieolation, then any strip or underground coal min-
ing operations being conducted under a permit issued according
to this subsection sha}} must be immediately terminated.

¢4} (8) through 5+(9) Remains the same. (AUTH: Sec. 82-
4-204, 205 MCA; AUTH Extension, Sec. 2, Ch. 289, L. 1985, Eff.
10/1/85; IMP, Sec, B82-4-226, 231 MCA.)

26.4.405 FINDINGS AND NOTICE OF DECISION (1) The de-
partment shall prepare written findings approving or denying an
application filed pursuant to 26.4.401(l) in whole or in part
no later than 45 days from the date of the acceptability de-
termination or from date of publication of the final environ-
mental impact statement, whichever occurs later, However,
whenever the application 18 for, or concerns, a permit subject
to the federal lands program and the department¥s decision is
to approve the application in whole or 1in part, the department
shall 1ssue its findings on the same day as the federal
regulatory authority issues 1ts findings i1f practical.

{2) Whenever the department has determined that it must
prepare an environmental impact statement prior to a permit
decision, the department shall complete the environmental
Impact statement withinh 365 days of 1ts Notitc given pursuant
to 26,4,401(2).

3) Whenever an informal conference s has been held,
the department shall give its written findings and notice of
decision to the permit applicant and to each persen-who-rs-a
party to the conference, approving, modifying or denving the
application in whole, or in part, and stating the specific
reasons therefor in the decision.

¢2+(4) *£ Whenever no informal conference has been held,
the department shall give its written findings and notice of
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decision to the permit applicant, approving, modifying or
denying the application in whole, or in part, and stating the
specific reasons in the decision.

+3¥(5) Simultaneously with distribution of the written
findings and notice of decision under (2) and (3) above, the
department shall:

(a) give a copy of its findings and notice of decision
to each person or government official who filed a written ob-
jection or comment with respect to the applicationyr; and

{(b) publish a summary of the decisjion in a local newspa-
per of general circulation in the general area of the proposed
project.

{(6) The department may not approve an application submit-
ted pursuant to 26,4.40]1 (1) unless the application affirma=-
tively demonstrates and the department's written findings
confirm, on the basis of information set forth in the appli-
cation or information otherwise available that is compiled by
the department, that:

(a)  the application is complete and accurate, that the
applicant has complied with the act and rules, and that the
applicant has demonstrated reclamation can be accomplished;

{b) the area is not belng considered for or has not been
designated as unsuitable for mining;

(c) the hydrologic conseguences and cumulative hydrologlc
impacts will not result in material damage to the hydrologic
balance outside the permit area;

(d}) "the applicant has paid all reclamation fees from pre-
vious and existing operations nationwide;

(e) the operation would not affect the continued exis-
tence of endangered or threatened species or result in de-
struction or adverse modificatlions of their critical habitats;

(f)  the applicant has complied with applicable federal
and state cultural resource requirements;

{g). the applicant has applied for any requlred air qual-
ity and water quality permits;

{(h) approval of the application is not prohlblted pur-~
suant: to 82-4=227(1 or that, if the applicant has existing
violations, the applicant has filed and 1s presently pursuing,
in_good faith, a direct administrative or judicial appeal to
contest the validity of the violation;

(i) approval] of the application is not prohibited pur-
suant to BJ2-4-227(12);

{3} if alternate reclamation is proposed, the require-
ments of 26.4.823 have been met; )

(k) for mlnxng operations where the Erivate mineral
estate to be mine as been severe rom the private surface
estate, the applicant has submitted the documentation required
under 26.4.303; and

{1} "the applicant proposes to use existing structures in

compliance with 26.4.309,

(7] Before any flnal determination that 82-4~ 227(12)
prohibits approval of the application, the applicant is en-
titled to a contested case hearing.

{8) If the department decides to approve the applica-
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tion, it shall require that the applicant file the required
performance bond or provide other equivalent guarantee betore
the application is granted and, upon submission of bond or
guarantee, the department shall gqrant the permit, revision, or
amendment. (AUTH: Sec. 82-4-204, 205 MCA; AUTH Extension,
Sec. 2, Ch. 28Y, L. 1985, Eff. 10/1/85; IMP, Sec. 82-4-226, 231
MCA.)

26.4.406 NOPIEB-OF EXTENSION OF TIME TO COMMENCE MINING

{11 The department shall specifically set forth in the
permit any extension of the 3-year limitation granted pursuant
to seetion 82~4-221(1).

{2) A request pursuvant to 82-4-221(1) for extension of
time to commence mining 1s subject to the public notice re-
quirements of 26,4,401 through 26.,4,403,

{3) Whenever, alter issuance Of a permit, the permittee
applies for an extension of time tO commence mining, the per=
mittee shall publish at least once a week for two consecutive
weeks in a local newspaper of general circulation in the lo-
cality of the permit area, a notice oOf the application, The
notice must include the items required in 26.4,401(3) and the
following:

a the permit number;
b the grounds for the extension request. (AUTH: Sec.
82-4~204, 205 MCA; IMP, Sec. B2-4-221 MCA.)

26,.4.407 CONDITIONS OF PERMIT The following conditions
accompany the issuance of each permit:

(1) through (2) Remains the same.

(3) The permittee shall pay all reclamation fees for

coal groduced under the permit;
If the department issued the permit with a finding

that Iissuance was not prohibited by B82-4-227(11) because the
applicant was maintaining a good faith direct appeal and the
initial judicial appeal authority denies a stay or affirms the

violation, the permittee will immediately submit proof that
the violation has been Or 18 being corrected to tﬁe satisfac~
tion of the requlatory agency or will cease operations; and

(5) Except as provided in 26.4.1107, the permittee shall
maintain in effect at all times a bond in the amount approved
by the department and that, upon failure of the permittee to
maintain such bond coverage because of expiration or
cancellation o ond, the permit 1s suspended and the permittee

shall cease mining operations until substitute bond is filed
with and approved by the department, (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec. 82-4-227 MCA.)

26.4.408 REVIEW OF EXISTING PERMITS (1) The department
shall review each operating permit issued during the term of
the permit., This review aEa}imust occur not later than the
middle of the permit term.

(2) through (3) Remains the same.

(4} Any order of the department requiring revision or
modification of permits shka}i: must be based upon written
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finding and shar: must be subject to the provisions for
administrative review provided in 26.4.413. (AUTH: Sec., 82-
4-204, 20% MCA; 1IMP, Sec. 82-4-237 MCA.)

26.4.409 PERMIT REVISIONS (1) A revision to a permit
shal: must be obtained:

(a) for any changes in the operation as described in the
original appiteation permit and subsequent revisions thereof
and-approved —under-th-ortgtnai-permit; or

(b) when required under Rule 26.4,408.

(2} Remains the same.

(3) An application for major revision:

(a) must comply with subchapter 3, as appropriate

(b) is subject to the public notice and participation
grov151ons of subseetion-Rules 26,4.4013 through 2éré&r4

6.4.405; andr

{c) must include submittal of a new or updated probable
hydrologic consequence determination, if determined necessary
by the department for adequate permit review;

{4) It impacts change, the department shall update the
cumulative hydrologic impact assessment. (AUTH: Sec., 82-4-
204, 205 MCA; IMP, Sec. 8§2-4-221 MCA.)

26.4.410 PERMIT RENEWAL (1) Applications for renewals
of a permit shat: must be made at least 38120, but not more
than &8 150 days prior to the expiration date. Renewal appli-
cations shati must be on a form provided by the department,
including, at a minimum, the following:

(a) a statement of the name and address of the permlttee,
the term of the renewal requested, and the permit numbery;; and
aw&esexbptrcn-aE*any~ehanges—to-bhe~orrgrna}-upp}reatxon—for-a
permit~or-—prier-permit-renewais

(b)’ a copy of the newspaper notice and proof of publi-
cation of same under (2)(a) below Rule-26r4r-462ti)-abeve ; and

(c) evidence that a liability insurance policy or ade-
quate self-insurance will be provided by the applicant for the
proposed period of renewal.

(2) (a) Applications for renewal shaki-be are subject to
the requlrements of public notification and participation con-
tained in Rule 26.4.4031 through 26.4.40%5.

{b) ¥f Whenever an application for renewal of a permit
includes a proposaI to extend operation beyond the boundaries
authorized in the existing permit, the portion of the applica-
tion for renewal of a valid permit whieh that addresses any new
land areas shaltl-ke is subject to the full standards applic-
able to mew-permit applications pursuant to 82—4-226 82-4-225
and 26.4.411.

c If the operations authorized under the original per-
mit were not subject to the standards contained in seetion B82-
4-227(3).(b) r because the permittee complied with the excep-
tions contained in seetien 82-4-227(4), the portion of the
application for renewal of the permit which addresses any new
land areas previously identified in the reclamation plan for
the original permit shait is not ke subject to the standards
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contained in seetien 82-4-227(3) (b).

(d) Before finally acting to grant the permit renewal,
the department shall require any additional performance bond
needed by the permittee to comply with seetien 82~4-225 and
82-4-232.

(e} Applications must include an update of ownership and
control information and violation histories in accordance with
26.4.303,

Amy No permit renewal shal} may be-for-z-term-mot-to
exceed the period of the original permit.

(4) (a) through (iv) Remains the same. )

(A} any performance bond required to be in effect for
the operations will continue in full force and effect for the
proposed period of renewal, as well as any additional bond the
department might require; and

(B) adequate 1iabiiIty insurance will be provided;

{v}] Remains the same.

(vi) the applicant has not agreed to comply with all
applicable laws and rules in effect at the time of renewal; er
(vii) the renewal is-subjeet-te is prohibited by the

denial provisions of 82-4-227, 82-4-234, an -4~ T or

{(viii) the operation has been in a state of temporary
cessation for SiX Or more years.

{b) In determining whether to approve or deny a renewal,
the burden sha}: must be on the opponents of renewal.

(c) The department shall send copies of its decision to
the applicant, to any persons who filed objections or comments
to the renewal, and to any persons who were parties to any
informal conference held on the permit renewal.

{(d) Any person having an interest which is or may be
adversely affected by the decision of the department shaiid
kave has the right to administrative review pursuant to

IMP, Sec, 82-4-

26.4,413. (AUTH: Sec. 82-4-204, 205 MCA;
721, 226 MCAT)

26.4.411 PERMIT AMENDMENT. (1) Any prepesai agglicatian
to amend the permit by adding acreage, other than an incidental
boundary amendments-are revision, is subject to the same appli-
cation, notice, and hearing requfrements as an application for
a new permit as required by 82-4-225. (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec. 82-4-225 MCA.)

26.4.412 TRANSFER OF PERMITS (1) through (2)(a) Remains
the same.

(1) obtainsing transfer of the original bond;

(ii) obtainsigg a written agreement with the original
permittee and all subsequent successors in interest (if any)
that the bond posted by the original permittee and all succes-
sors shall continue in force on all areas affected by the ori-
ginal permittee and all successors, and supplementing such
previous bonding with such additional bond as may be required
by the department, If such an agreement is reached, the de-
partment may authorize for each previous successor and the
original permittee the release of any remaining amount of bond
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in excess of that required by the agreement; and or

(iii) provxdes_ug sufficient bond to cover The original
permit in its entirety from inception to completion of reclama-
tion operations; and

(b} through (i) Remains the same.

{ii} the name and address of the person proposing to
succeed by such transfer, assignment, or sale and the name and
address of that person's resident agent and a brief description
of the proposed transaction; and

(1ii1) the same Information as is required in sub-chapter 3
for applications for new permits fer-those-activities.

(3) (a) The persen-applying agﬁlicant for apprevat-of suech
transfer, assignment or sale of rights granted by a permit shall!
advertise the filing of the application in a newspaper of qeneral
cireulation in the locality of the operations invelved,
indicating the name and address of the applicant, the original
permittee, the number and particular geographic location of the
permit, amnd the address of the department, and a statement
imdteating that written comments may be sent to the department
within 15 days of publication of the notice.

(b} Any person whese-interests-are-er-may-pe-advarsely
affected -inetuding r-pbut-not-timited —ror-the-head-of-any-toealy
state-~or-federal-goverment-ageney may submit written comments or
the application for approval to the department within 15 days of
the publication of the newspaper notice described above,

{(4) The department may, upon the basis of the appllcant s
compliance with the requirements of subseetiems gections (1), (2}
and (3) of this rule grant written approval for the transfer,
sale, or assignment of rights under a permit, if it first finds, '
in writing, that: ‘

(a) the person seeking approval is qualified under the Act:
and 26.,4.405 to receive a permit and will conduct the operatlons
covered by the permit in accordance with the aAct and the rules
adopted pursuant theretor; .

(b} through (¢) Remains the same.

(5) {a) The department shall notify the permittee, succes=-
sors, commentors, and the federal coal regqulatory authoritv of
its findings and publish a_summary Of the decision _in a newspaper
of general circulation in the locality of the permit area,

The successor shall immediately provide notice to the
department of the consummation of the transfer, assignment, or
sale of permit rights.. Upon receipt of this notice, the
department shall release the original permittee from all
obligations not retained under section ? above.

5¥(6)  Any successor in interest seeking to change the
cendibions boundaries of its operations or anv of the terms or
conditions of Ethe original permit skaki must:

(a) make application for a mew permit amendment if the
change involves conducting operations outside the original permit
area; or

(b) Remains the same. (AUTH: Sec. 82-4-204, 205 MCA; IMP,
Sec. 82-4-238 MCA.)

26.4.413 ADMINISTRATIVE REVIEW (1) Within 30 days after
the applicant or permittee is notified of the final decision of
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the department concerning the application fer-s-permitr-revision
er-penewal-thereofy submitted pursuant to 26.4.401 or an
application for transfer, sale, or assignment of rights, e=
applieation-for-prospecting-test-piey the applicant, permittee,
landowner, or any person with an interest which is or may be
adversely affected may submit a written request for a hearing on
the reasons for the final decision, The request must contain the
grounds upon which the requester contends the decision 1is in
error.

(2) The department shall commence the hearing within 30
days of such request. For the purposes of the hearin the
department may order a site inspection. This The Eearlnq -shaid
be 1s a contested case hearing and no person who presided at an
informal conference shall either preside at this hearinq or
participate in the decisjon thereon,

(3) through (4] Remains the same.

(5) Ex parte contacts between representatives of the
parties before the hearing examiner and the hearing examiner
shall-be are prohibited.

(6) "Within 39 20 days after the close of the record, the
heasing-examiner de artment shall issue and furnish the appllcant
and each person who participated in the hearing with the written
findings of fact, conclusions of law, and order of the hearrng
examirer department with respect to the appeal.

(7) "The burden of proof at such héaring shatri-be is on the
party seeking to reverse the decision of the department. (AUTH:
Sec. 82-4-204, 205 MCA; IMP, Sec. B2-4-206, 221, 231, 226, 232
MCA.)

RULE I RECORDS RETENTION (1) Copies of all records, re-
portg, maps, or other documents submitted to or generated by the
department under the Act and rules must be made available to the
public for at least 5 years after bond release and must be
disposed of in accordance with Title 2, chapter 6, MCA, and
supporting policy and procedures. Superceded application
materials, withdrawn applications, and outdated maps which are
not needed for the purpose of bond release application evaluation
are not subject to these provisions. (AUTH: Sec, 82-4-205 MCA;
IMP, Sec. 82-4-222, 232 MCA,)

RULE II CHANGE OF CONTRACTOR (1). The operator shall notify
the department of any change.in any contractor responsible for
day-to~-day operationq at a permit area within thirty days of the
time the obligation is created. When such a chanqge-has oceurred
without transfer of a permit or-while a permit. transfer is
pending, the permittee ghall submif the following: '

© (a)- information required under 26,4.303 for the third party;

(b) a statement acknowledging that the permittee is not
relieved of any compliance responsibilities under the aAct; and

(c) a statement identifying a designated agent.

{2) T1f.the department determines the third party has
outstanding violations or unpaid penaltjes, the department shall
suspend the permit until these problems are resolved. (AUTH: Sec.
82-4-204, 205 MCA; IMP, Sec. 82-~4-222, 227, 238, 251 MCA, ]
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26.4.501 GENERAL BACKFILLING AND GRADING REQUIREMENTS

{1) Backfilling and grading of the disturbed area shaii
must be completed prior to removal of necessary reclamation
equipment from the area of operation. If the operator for
good cause shown cannot complete backfilling and grading re-
quirements within the time limits set for current backfilling
and grading, the department may approve a revised time table.
Additional bonding may be required.

(2) Arl-fimat-grading-ern-the-area-of-tand-affected-shati
be-to-the -approximate —ortginat-contour-of~ehe-tand - ~-phe-final
surface-of -the ~restored-ares-need-not-necessarily-have-the
exaet-eltevations of -the~originai-ground -surface - -No-final
graded-siopes-shall«be-steeper-than-£Live-hopizontat-te-one
vertieatk-tkvrShl~untess-obtherwise ~approved -tn-wrikring -by -the
deparements Overburden and parting materials which are not
conducive to revegetatlon techniques, establishment, and growth
must not be left on the top nor within eight feet of the top of
reqraded spoils nor at the surface of any other affected areas,
un?ess the applicant demonstrates to the department’'s
Satisfaction that a lesser depth will provide for reclamation
consistent with the act, The department may require that

roblem materials be placed at a greater depth,

Iiil ] Backfilled material sha¥f must be placed to
minimize ™ erosion and sedimgng%txon of undisturbed and
reclaimed areas both on and orffsite, water EoIIution, adverse
effects on grounawater, mEntimize other obi-site offsite
effects, and to support the approved postmining Iand use.

(b) Backfilled materials must be selectively placed and
compacted wherever necessary to prevent leaching of acid, tox-
I acid-forming or toxic-forming materials into surface or
subsurface waters and wherever necesgary to ensure the
stability of the backfilled materials.
¢} __The method and design specifications of placing and
compacting such materials must be approved by the department
before the acid, toxic, acid-forming or toxic-forming materi-
als are covered,

a -order-¢To achieve the approximate original con-
tour, the permittee shall transport, backfill, compact (where
advisable to ensure stability or to prevént leaching of toxic
materials), and grade all spoil material to eliminate all
hrghwa}}ay spoil pxlesr and depreasxons. Highwalls must be

_ j 5" ith Role 111 or 26,.4.515

i g

{ q A Y } ",
be dis propiised ‘hig ) .
regrag - 8

£31) ggeeiib; nﬁor- es_In the grgs of the final
highwall or excesses in the area of the box-cut area are
IIﬁer to preciude effective rocontoutigg

{b} Cut-and-fill terraces may be used only in those sit-
uatiohs expressly identified 1n this-rede and in compliance
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with 26.4.502.

<] The postmining graded slopes must approximate the
premining natural slopes in the area as defined in paragraphs
Hoyr-and—¢e)-betows Rule IIT and 26.4.515.

th)ti)--to-derermine ~thenaturat-stopes-of-the -arer-before
mintng r-seffierent -slopes-ro -adequatety -represent-the ~fand
surface-configurationy-and-as-approved-by-the-department-in
aseordanee-with-site-conditionsy -mast -be -aecurately -measured
and-recordedr--Bach-measurement-shall-consist-of-an-anglte-of
irelination-atong-the-prevaiting -stope-extending -166-rineayr
feet-above -and -petow-or-beyond ~the-minerai -outerop-or ~the-area
to-be-disturbedr-orr-where-thits-is-impractiealr-at-locations
speetfiod-by -thedepartmentr--Where-the-areas-has-been
previovsty -mined r-the-measurements -shall-extend-at-teast-160
feet-peyond-the-timity -of-mining —disturbances-as -derermined -by
the ~department-to-be ~representative of -the -premining
canéiguration-of-the-ramd---Stope -measurenents-shakk-take-tnto
aseounrt -paturat-varitrtions-in-slope-so-as-to-provide-aceurate
reppresertation-of-the -range -of-ratural-siopes-and-shati-refiect
geomorphic-differences ~of ~the-aress -to -be-disterbedr--Stepe
Reasurenents -may-be-made ~fpom-~topographie maps -shewing -contouy
tinesr-having ~-sutfictent-detatrt~and -securacy -consistent-with
the-submibted-minitng —and -pectamation-plans

tiE) «—Riter ~the —d isprrbed-ares -has -been-graded r-che-finat
graded -slopes-shatl-be -measured-ab-the-beginning -and-end-of
rines-established-on-the-prevaiting-siope-at-tocations
representative-—of-premining-sltope-sonditions-and-approved-by
the -deparementr--Ehis-grading-mest-not-be-done-so-as-to-atiow
unacceptably -steep-siopes-to-be—construeteds

te}y TPhe-fincl-graded-siopes-shati-not-exceed-cither-the
approximate -premining-siopes-as-determined-aecording -to-sub-
paragraph-t4)Fte)tE)F-above ~and -approved by -the ~department-or-any
tesser-stope-specified by ~the-department -based-on-considera—
tion-of-setir—climatey-or-obther-characteristics-of-the
suprroundtng —area -~ ~Postmining -final-graded -sltepes need-not-pe
vriforms

(d) See also 26.4.504 and 26,4.505. (AUTH: Sec. 82-4~-
204, 705, 231, 232, MCA; IMP, B82-4-231, 232)

RULE II! FINAL GRADING REQUIREMENTS (1) (a) All final
grading on the area of land affected must be to the approxi-
mate original contour of the land. The final surface of the
restored area need not necessarily have the exact elevations
of the original ground surface. No final graded slopes may be
steeper than five horizontal to one vertical (5h:lv) unless
otherwise approved in writing by the department in which case
steeper slopes must achieve a minimum long-term static safety
factor of 1.3, not to exceed the angle of repose. See also
26.4.513,

(b) (i) To determine the natural slopes of the area before
mining, sufficient slopes to adeguately represent the land
surface configuration, and as approved by the department in
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accordance with site conditions, must be accurately measured
and recorded. Each measurement must consist of an angle of
inclination along the prevailing slope extending 100 linear
feet above and below or beyond the mineral outcrop or the area
to be disturbed, or, where this is impractical, at locations
specified by the department. Where the area has been previ-
ously mined, the measurements must extend at least 100 feet
beyond the limits of mining disturbances as determined by the
department to be representative of the premining configuration
of the land. Slope measurements must take into account
natural variations in slope so as to provide accurate
representation of the range of natural slopes and must reflect
geomorphic differences of the areas to be disturbed. Slope
measurements may be made from topeographic maps showing contour
lines and having sufficient detail and accuracy consistent
with the submitted mining and reclamation plan.

(ii)  After the disturbed area has been graded, the final
graded slopes must be measured at the beginning and end of
lines established on the prevailing slope at locations rep-
resentative of premining slope conditions and approved by the
department, This grading must not be done so as to allow
unacceptably steep slopes to he constructed.

(c) The final graded slopes may not exceed e1ther the
approximate premining slopes as determined according to ,
paragraph (1) (b) (i) above and approved by the department or any
lesser slope specified by the department based on consideration
of soil, climate, or other characteristics of the surrounding
area. Postmining final graded slopes need not be uniform.

(2) The disturbed area must be blended with surrounding
undisturbed ground to provide a smooth transition in topogra-
phy.

(3} Final grading must be kept current with mining oper-
ations. To be considered current, grading and backfilling
must meet the following quuxrements, unless exceptions are
granted:

(a}) On lands affected by area strip mining, the grading
and backfilling may ‘not be more than two spoil ridges behind
the pit being worked unless otherwise approved by the depart-
ment. Rough backfilling and grading must be completed within
180 days following coal removal, The department may grant
additional time for rough backfilling and grading if the
permittee demonstrates, through a detaijled written analysis,
that additional time. is necessary; and

(b) Grading and backfilling of other types of subject
excavations must be kept current as departmental directives .
dictate for each set of field ¢ircumstances. (AUTH: Sec. 82-4-
204 MCA; IMP, Sec. 82-~4-231, 232 MCA,) .

26.4.502 CUT-AND-FILL TERRACES On approval by the
department, in order to conserve soll moisture, ensure
stability, and control erosion on final graded slopes, cut-and-
fill terraces may be allowed if the terraces are compatible
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with the approved postmining land use and are appropriate
substitutes for construction of lower grades on the reclaimed
lands. The terraces shaii must meet the following
regquirements:

(1) ®The width of the individual terrace bench shaki may
not exceed 20 feet, unless specifically approved by the de-
partment as necessary for stability, erosion control, or roads
included in the approved postmining land use plang.

(2) ®The vertical distance between terraces skakl must
be as specified by the department to prevent excessive erosion
and to provide long-term stabilityr.

(3) ®The slope of the terrace outslopes shali may not
exceed lviSh (20 percent)r, eQutslopes whieR that exceed lv:5h
may be approved, if they have a minimum safety factor of more
than 1.3 for any condition of load likely to be encountered,
provide adequate control over erosion, and closely resemble the
surface configuration of the land prior to mining.; ¥In no case
may highwalls be left as part of terracesy. -

(4) eCulverts and underground rock drains shkall must be
used in the terrace only when approved by the departmenty,

(5) tTerraces shai: must be installed in such a way so
as not to prohibit vehicular access or revegetation proce-
dures;-and.

(6) aAdditional surface manipulation procedures shaii
must be installed as required by the department. (AUTH: Sec,
82-4-204 MCA; IMP, Sec. B82-4-232 MCA.) -

26.4.503 SMALL DEPRESSIONS (1) The requirement to
achieve approximate original contour does not prohibit con-
struction of small depressions if they are approved by the
department to minimize erosion, conserve soil moisture, or
promote vegetation. These depressions shalt must be compatible
with the approved postmining land use and shal¥ may not be
inappropriate substitutes for construction of lower grades on
the reclaimed lands, Depressions approved under this section
skhati must have a holding capacity of less than 1 cubic yard
of water or, if it is necessary that they be larger, shai: may
not restrict normal access throughout the area or constitute a
hazard. Large, permanent impoundments shall-be are governed
by Ru¥e 26.4.504 and by Rule 26.4.642. (AUTH: Sec. 82-4-204
MCA; IMP, Sec. 82-4-232 MCA.)

26.4.504 PERMANENT IMPOUNDMENTS Permanent impoundments
meeting the requirements of 26.4.642 may be retained in mined
and reclaimed areas, provided all highwalls are eliminated by
grading to appropriate contour and the provisions for
postmining land use and protection of the hydrologic balance
are met. No impoundments shait may be constructed on top of
areas in which excess materials are deposited pursuant to the
provisions of Ruke 26.4.520. (AUTH: Sec. 82-4-204 MCA; IMP,
Sec, B2-4~232 MCA.}
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26,4,505 BURIAL AND TREATMENT OF WASTE MATERIALS

{1) "&Il exposed mineral seams remaining after mining
shati must be covered with a minimum of 4 four feet of the
best available non-toxic and non-combustible material.

(2) Acid, toxic, Aacid-forming, toxic-forming, combust-
ible, or any other undesirable waste materials identified by
the department that are exposed, used, or produced during
mining skatl must be covered in accordance with 26.4.501(2)
with a-minimum-—of-B-feee-of the best available ren—toxie
nontoxic and mnen—combustible noncombustible material. The
method and site of final disposal must be approved by the de-

artment. If necessary, these materials shati must be tested
to determine necessary mitigations to neutralize acidit to
nullify toxicity, tm-erder to prevent water pollution ané
sustained combustion, &md or to minimize adverse effects on
plant growth and land uses. Where If necessary to protect
against upward migration of salts or exposure by erosion, to
provide an adequate depth for plant growth or to otherwise meet
local conditions, the department may specify thicker amounts of
cover using mem—eexie noncombustible and nontoxic materialy orr
the use of special compaction and . 1solation techniques to
prevent contact of these materials with groundwater, Acid
Aacid-forming, toxic, er toxic-forming or other deleterious
materials ahatI muyst not be buried or stored in proximity to a
drainage course so as to cause or pose a threat of water pol-
lution. )

(3) Whenever wastes are proposed for use as fill materi-
al, 26.4.570 is applicable. )

{4) Wwastes must not be disposed of in surface deposits or
used in the construction of impoundments, (AUTH: sSec. B2-4-
204 MCA; IMP, Sec. 82-4-231 MCA.)

26.4,.506 REPLACEMENT AND DISPOSAL OF OVERBURDEN This
rule 1s proposed to be repealed and can be found on. page 26~529
of the ARM,

26.4,507 STORAGE AND PINAL DISPOSAL OF GARBAGE NON-COADL
WASBES AND OTHER DEBRIS (1) Nemecoxi-wastes Garbage and other
debris including, but not limited to, grease, lubricants,
paints, flammable liquids, garbage trash, abandoned mining
machinery, lumber and other combustibles generated during min-
ing activities sha)¥} must be placed and stored or disposed of
in a controlled manner inh a designated portion of the permit
area.

{a) Placement-amd, storage, and disposal shal: must
ensure that leachate ané surface runo o not degrade surface
or groundwater, that fires are prevented, and that the area re-
mains stable and suitable for reclamation and revegetation
compatible with the natural surroundings,

(b) All disposal sites must be routinely compacted, and

guitable earth materials must be placed over garbage and other
debris to a thickness in accordance with 53.3.551155.
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{2) At no time shali may any sotid-waste-matertat gar-
bage or other debris be deposited at refuse-embankments-or
impoundment sites, nor skakt may any excavation for solid
waste garbage or debris disposal be located within Beight feet
of any coal outcrop or coal storage area.

(3) Municipal garbage may not be deposited within a
permit area unless compliance with this rule and 26.4.510 is
demonstrated.

(4) Notwithstanding any provision of this sub-chapter,
any garbage or other debris meeting the definition of "hazard-
ous” as found in section 3001 of P.L. 94-580, as amended, must
be handled in accordance with that act and regulations adopted
thereunder, (AUTH: Sec. 82-4-204 MCA; IMP. Sec. B2~4-231
MCA.)

26.4,508 DEPARTMENTAL APPROVAI OF FINAL WASTE DTSPOSAL
PLANS This rule is proposed to be repealed and can be found on
page 26-529 of the ARM,

26.4.509 PREVENTION OF LEACHING This rule is proposed to
he repealed and can be found on page 26-530 of the ARM.

26.4.510 ©USE DISPOSAL OF WASTE AND FLY ASH FOR-FE¥BR (1)
Beforé waste materials or Lly ash frem-a-ceai-preparation-or
eonvrersien-fartlity-or-tprom-ather-aetivities~condueted ountside
the-permit-area-sech-as-muinieipalt-wastes-are may be used for
fill material, the permittee mwst ghall demonstrate to the
department by hydrogeological means and chemical and physical
analyses that uwse-eof-these-materixls these materials are not
acid, toxic, acid-forming, or toxic~forming and will not
adversely affect pubkie water quality, public healthy or
safety, or other environmental resourcesl and will not cause
instability 1n the backfilled area. The operator may not use
waste or fly ash for fill without prior approval by the

department.
(2) Notwithstanding any provision of this subchapter,

any waste materials meeting the definition of "hazardous" as
found in section 3001 of P.l,. 94-580, as amended, must be han-
dled in accordance with that act and regulatlons adopted
thereunder.

(3 Whenever waste is temporarily 1mpounded.

(a}) the impoundment must be designed and certified, con-
structed, and maintained in accordance with 26.4.506,
26.4,603, and 76.4.639 using current prudent-design standards;
and )

{b) the impoundment must be designed so that at least 90
percent of the water stored during the design precipitation
event can be removed within a 10-day period.

(4) " Structures impounding coal waste must not be retajined
as a part of the approved £ Tand use. (AUTH: Sec.

, 205 MCA; IMP, Sec. ]
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26.4.511 THICK OVERBURDEN This rule is proposed to be
repealed and can be found on page 26-530 of the ARM.

26,4.512 BOX CUT SPOILS This rule is proposed to he:
repealed and can be found on page 26-530 of the ARM,

26.4.513 FINAL GRADING This rule is proposed to be
repealed and can be found on page 26~531 of the ARM.

26.4.514 CONTOURING (1) All final grading, and

preparation of everburden reqraded surfaces, before replacement
of tepsoil, and-placement-of-topsolr-shali must be done along
the contour, unless otherwise approved by the department, to
minimize subsequent erosion and instability. If such gradingr
and preparationr-er-plasement along the contour is hazardous to
equipment operators, then gradingr and preparationr-es-place-
ment in a direction other than generally parallel to the con-
tour may be used. In all cases, gradingr and preparationr-er
placement-shak: must he conducted in a manner whieh that mini-
mizes erosion and provides a surface for replacement of

topsoil whieh that will minimize slippage. (AUTH: Sec. 82-4-
204 MCA; IMP, Sec. 82-4-231, 232 MCA.) -

26.4.515 HIGHWALL REDUCTION (1)  Highwalls shal} must
be eliminated and the steepest slope of the reduced highwa
shak: must be at the most moderate slope possible, but in no
case greater than 20 degrees from the horizontal or at whatever
slope is necessary to achieve a minimum static safety factor of
1.3, The department may specify a lesser slope whenever
necessary to achieve postmining slope stability. Highwall
reduction shald must be commenced at or beyond the top of the
highwall and sloped to the graded spoil bank.

(2) Highwall reduction alternatives may be permitted

where the department determines that:
(a) _they are compatible with the proposed postmining land

use;
{b) they are stable, achieving a minimum static safety
factor of 1.3; and :
(c). they are in compliance with the applicable portions
of 26,.4. - 2 an .4.3 .

MCA; 1IMP, Sec. 82-4-232 MCA.)

26,4.516 ADJACENT STRIP AND UNDEBgROUND MINING
OPERATIONS 1)  An operator who conducts a strip or
underground mining operation adjacent to any active or
abandoned underground er-serip mining operation, respectivelypr
shall must comply with the following:

a) & A 500-foot barrier pillar of coal sha¥t must be
maintained between the strip and underground mining opefations
in any one seam. The department, the Mmine Ssafety and
Hhealth Aadministration, and the Montana Safety-and-Health-
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Bureaxa division of worker's compensation, of the department of
labor and industry, however, may approve a lesser distance
after a finding by the department that mining at a lesser
distance will result in:

¢a¥ (i) through ¢ed({iii) Remains the same.

¢23{B) The vertical distance between strip and
underground mining operations working separate seams shall must
be sufficient to provide for the health and safety of the
workers and to prevent surface water from entering the
underground workings.

{2) The operator must alsoc comply with 26.4.632,
(AUTHY Sec. MCA; 1MP, Sec., 82-4-227 MCA,

26,4,517 SLIDES AND OTHER DAMAGE (1} An undisturbed
natural barrier, as approved by the department, ska}: must be
provided beginning at the elevation of the lowest coal seam. to
be mined and extending from the outslope for such distance as
may be determined by the department as is needed to assure
stability. The barrier shak: must be retained in place as
needed to prevent slides and erosion,

(2) At-any-time Whenever a slide eeewrs-whieh that may
have a potential adverse affect on public property, health,
safety, or the environment occurs, the person who conducts the
strip or underground mining activities shall notify the de-
partment by the fastest available means and comply with any
remedial measures regquired by the department. (AUTH: Sec. 82-
4-204 MCA: IMP, Sec., 82-4-231, 23¥2 MCA.)

26.4,518 BUFFER ZONES (1) All mining activities,
including highwall reduction and related reclamation, -shaki
must cease at least 100 feet from a property line, permanent
structure, unmineable or unreclaimable steep or precipitous
terrain, or any area determined by the department to be of
unique scenic, historical, cultural, or other unique value,
If gpecial values or problems are encountered, the department
may modify buffer zone requirements,

2)--Bhe-transition-Erom-undisturbed -ground -shaklk--be
brended-with-this-disturbed-area-to-provide -a-smooth-trangsition
in-topography:s (AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-227
MCA,)

RULE IV THICK OVFRBURDEN AND EXCESS SPOII. (1) Where
thick overburden is encountered, all highwalls and depressions
must be eliminated with spoil and suitable waste materials,
unless otherwise approved by the department in accordance with
26.4.313(3)(b) and 26.4,821 - 26.4.824.  The operator shall
demonstrate that the volume of spoil and suitable waste
materials is more than sufficient to restore the disturbed area
to approximate original contour., Any excess spoil material
must be disposed in accordance with 26.4.520. Thick overburden
occurs where the final spoil thickness exceeds 1.2 times the
sum of the overburden thickness and mineral thickness. Final
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spoil thickness is the product of the overburden thickness
times the bulking factor, which is to be determined for each
mine area. (AUTH: Sec, 82-4-204 MCA; IMP, Sec. 82-4-231, 232
MCA.)

26.4.520 DISPOSAL, OF EXCESS SPQIL ¥+ Spoil not re=~
quired to achieve the approximate original contour sha¥i may
be transported to and placed in a controlled (engineered) man-
ner in a disposal areas other than the mine workings or exca-
vations, omby-if-aAll of the following conditions, in addition
to the other requirements of the act and this sub-chapter, are
must be metr:

Fi}i;l “The disposal areas-shak: must be within the per-
mit area, and they it must be approved by the department as
suitable for construction of fills and for reclamation and
revegetation compatible with the natural surroundings.

433+ (2) The disposal areas-shakl must be located on the
most moderately sloping and naturally stable areas available
as approved by the department, Fill materials suitable for
disposal shal¥: must be placed upon or above a natural terrace,
bench, or berm if such placement provides additional stability
and prevents mass movement.

¢4>(3) The fill shall must be designed using recognized
professional standards, certified by a registered professional
engineer, experienced in the design of earth and rock fills,
to ensure stabllity and meet other applicable reguirements of
this sub-chapter, and approved by the department.

55 (4) Leachate and surface runoff from the fill shaii
must not degrade surface or ground waters or exceed the
effluent limitations of Rule 26.4.633.

¢6+(5) The disposal area des#s must not contain springs,
natural water courses, or wet weather seeps unless lateral
drains are constructed from the wet areas to the excess spoil
underdrains in such a manner that infiltration of the water
into the spoil pile will be prevented.

(6) Underdrains must consist of durable rock or pipe, he

designed ana‘Eonstrucggﬁ_using current, ?rudenk engineerin
practicegs, dand approve Y e department. The ungeraraln
system mugt be designed to caxry the antigipated seepage of
water que to rainfa?l away Trom the excess Spoii fill and from
seeps and springs in the foundation of the disposal area and
must be protected from piping and contamination by an adequate
FiTter. Rock underdrains must be constructed of durable,
nonacid-, nontoxic-forming rock (e.g,, BAtural gand and grav=
el, sandstone, limestone, or other‘ﬁhragie Tock) that does not
slake in water or degrade to soil-like material, and which is

free of coal, clay or other nondurable materiai. Perforated
pipe underdrains must be corrosion resistant _and mugt have
Tm 1ife 7]

characteristics congistent with the long-=te e fill,
(7) A organic material must be remove rom S

posal area, and the tepsoil must be removed, segregated, and

redistributed or stockpiled according to the provisions of
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Rules 26.4.701 through 26.4.703, before the excess spoil
material is placed in the disposal area. However, LE approved
by the department, organic material mav be used as mulch or may
be included in the eepsoil,

(8) Slope protection skat: must be provided to minimize
surface erosjion at the site. Diversion design shali: must con-
form with the requirements of Relres-26r4:r636 26.4.635 through
26,4.637., All disturbed areas, including diversion ditches
that are not riprapped, sha®® must be vegetated upon comple-
tion of construction,

(89) The spoil sha¥: must be transported and placed in a
controlled manner, in horizontal lifts not exceeding four feet
in thickness, concurrently compacted as necessary to ensure
mass staEIIity and prevent mass movement, covered, and graded
to allow surface and subsurface drainage to be compatible with
the natural surroundingsy and to ensure a long-term static
safety factor of 1.5. Horizontal lifts exceeding four feet in
thickness may be allowed if the design ensures stability, is
certified by a reqgistered professional engineer, and is ap-
proved by the department. The final configuration of the Eill
must be suitable for postmining land uses except that no de-
pressions or impoundments shka¥i may be allowed on the complet-
ed f£fill, Terraces skal: must not be constructed unless ap-
proved by the department to prevent erosion and ensure stabil-
ity.

(10) fa) The fill ska¥: must be inspected for stabilitv
at least guarterly by a registered engineer or other qualified
professional specialist under the direction of a reqistered
engineer. The engineer or specialist must he experienced in
the construction of similar earth and water structures, The
above-described inspections must be made during critical
congtruction periods to assure removal of all organic material
and #epsoil, placement of underdrainage and surface drainage
systems, and proper placement and compaction of £ill materials,
and revegetation. The permittee shall provide a report by the
registered engineer or other qualified professional specialist
shati-provide«a-eertified-peport within two weeks after each
inspection, The report must certify that the £fill has been
constructed as specitlied in the design approved by the
department. A copy of the report shakt must be retained at the
mine site.

(b) "Critical construction periods" include, at a mini-

mum:

i) foundation preparation, including the removal of all
organic materjial and soil;

T1]  placement of underdrains and protective filter sys-

tems;

(iii) installation of final surface drainage svstems;
and .

(iv) the final graded and revegetated fill, Regqular
inspections by the engineer or specialist must also be con-
ducted during placement and compaction of fill materials.
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{c) The qualified registered professional engineer shall

gromgtlx provide to_ the degartment a certified report

scussing whether the as been constructed and maintained
as designed and in accordance with the approved plan and this
sub-chapter. The report must address indications of
instability, structural weakness, and other hazardous
conditions.
(dJ (1) The certified report on the drainage system and
protective filters must include color photographs taken during
and after construction, but before underdrains are covered
with excess spoil. TIf the underdrain system 1s constructed in
phases, each phase mugt be certified separately.

{ii) Whenever excess durable rock spoil is placed in
single or multiple 1ifts such that the underdrain system 1s
congtructed simultaneously with excess spoil placement bv the
natural segregation of dumped materials, in accordance with
subgection (e) below, color photographs of the underdrain must
be taken as the underdrain system is being formed.

{1i1) The photographs accompanving each certified report
must be taken in adequate size and number with enough terrain
or other physical features of the site shown to provide a rel-
ative scale to theAphotographs and to specifically and clearly

identify the site.
{e) The department may approve the alternative method of

disposal of excess durable rock spoil by gravity placement in
single or multiple 1ifts, whenever the following additional
conditions are met:

(i} The excess spoil must consist of at least 80 percent
nontoxic-forming rock that does not slake In water and will
not deqrade to unconscolidated soil-like material, Whenever
used, noncemented clay shale, clay spoil, unconsolidated or
other nondurable excess spoil materials must be mixed with
excess durable rock spoil in a controlled manner so that no
more than 20 percent of the fill volume, as determined by tests
performed by a registered engineer and approved by the depart-
ment, 18 not durable rock:

{Ii} An earthquake safety factor of at least 1.1 must be
used; and

(1ii) Surface water runoff from areas adjacent to and
above the T1l]l must not be allowed to flow onto the £ill and
must be diverted into stabilized diversion channels designed
to meet the raquirements of 26.4. and 26,4.637 and to safely
pass_the runcff from a 100-year, 24-hour precipitaticon event.
A-eopyqaf—ehe-report-aha}}-he-reEa ned-at-the -mene~-sites

(11) Coal mine wastes and coal processing wastes shall
may not be disposed of in excess sp011 fillsr--Sueh-mataprial
wti: and may be disposed of in the mine excavations only upon
the prior approval of the department, See 26.4.505, 26.4.510
and 26.4.520(13).

{12) The foundation and abutments of the fill shal: must
be stable under all conditions of construction arnd operation.
Sufficient foundation investigation and laboratory testing of
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foundation materials sha¥} must include the effect of under-
ground mine workings, if any, upon the stability of the struc-
ture.

(13} Excess spoil, ccal mine wastes and coal processing
wastes may be returned to underground mine workings, but only
in accordance with a disposal program approved by the depart-
ment and the mine safety and health administration upon the
basis of a plan submitted under Rele 26.4.901(1) (b).

(14) Excess spoil shali must not be disposed of in valley
fills or head-of-hollow fills.

(15} To achieve approximate original contour, the de-
partment may require that a Amy spoil pile e»-pries, or parts
thereof, may-be-required-by-the-department-to be retained in
an unreclaimed condition to be returned to the mine workings
at a later date. im-erder-te-aehieve-approximste-original-eon-
tewrs (AUTH: Sec, B2-4-204 MCA; AUTH Extension, Sec. 4, Ch.
70, L. 1987, Eff, 10/1/87; IMP, Sec. 82-4-231, 232 MCA.)

26.4.521 TEMPORARY CESSATION OF OPERATIONS (1) Each
person-whe -conduects —sbrip ~or ~anderground -mrnrng -acrivities
operator shall effectively secure surface facilities in areas
Tn"which there are no current operations, but in which
operations are to be resumed under an approved permit.
Temporary abandenment cessation shaid does not relieve an
persen operator of his obligation to comply with amy the
provisions of the approved permit.

{2) Before temporary cessation of mining and reclamation
operations extend for a period of 30 days or more, or as soon
as it is known that a temporary cessation will extend beyond 30
days, an persens-whe-sonduets-strip-or-undergrovnd-mining-oper—
atiems operator shall submit to the department a notice of
intention to temporarilv cease er-abanden-mining and
reclamation operations. This notice shai¥: must include a
statement of the exact number of acres whieh that will have
been affected in the permit area, prior to such temporary
cessationy; the extent and kind of reclamation of those areas
whkieh that will have been accomplishedy; and identification of
the backfilling, regrading, revegetation, environmental
monitoring, and water treatment activities that will continue
during the temporary cessation. (AUTH: Sec. 82-4-204, 205
MCA; IMP, Sec. 82-4-231, 232 MCA,)

26.4,522 PERMANENT CESSATION OF QPERATIONS (1) A Per-
moms person who permanently ceases strip or underground mining
operations pepmamentiy shall close or backfill and otherwise
permanently reclaim all affected areas, in accordance with the
act, rules adopted thereunder, and the permit as approved by
the department.

{(2) All surface or underground openings, equipment,
structures, or other facilities not required for monitoring,
unless approved by the department as suitable for the
postmining land use or environmental monitoring, skall must be
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removed and the affected land rec¢laimed.

{3) All backfilling and grading shal: must be completed
within mimety-490) days after the department has determined
that the operation is completed er-that-a-prelenged-suspension
of -work-itn-the-area-wiltt-ocenr,. Final pit reclamation shall
must proceed as close behind the coal loading operation as the
frequency and location of ramp roads, the use of overburden
stripping equipment in highwall reclamation, and other factors
may allow, Equipment needed for reclamation may not he re-

moved from the site until reclamation is complete. (AUTH:
Sec. 82-4-204, 205 MCA; IMP, Sec. B82-4-231 MCA.)

26.4,523 COAL PROGBSSING-WASEE FIRES (1) Coal fires in
coal processing wastes, storage piles and bins, or unmined or
waste coal in mine pits frres shati must be extinguished by the
person-who-sontduets -the ~-strip-or -underground -minrng -operattons
operator in accordance with a plan approved by the reguiateory
avthorrey department and the mine safety and health
administration., The plan ska}} must contain, at a minimum,
provisions to ensure that only those persons authorized by the
operatory and who have an understanding of the procedures to be

usedr shakt-be are involved in the extinguishing operations.
(AUTH: Sec. 82-3-204, 205 MCA; IMP, Sec. B2~4=-231 MCA.)

26.4.524 SIGNS AND MARKERS (1) All signs required to
be posted by the operator shaf: must be of a standard design
throughout the operation that can be seen and read easily and
sha¥t must be made of durable material. Signs shal} must not
be placed where their visibility is reduced by parked vehi-
cles, splashed mud, or other causes. The signs and other
markers shat* must be maintained during all operations to
which they pertain and skali must conform to local ordinances
and codes, where applicable,

(2) signs identifying the mine area shali must be dis-
played at all points of access to the permit area from public
roads and highways. Signs skhali must show the name, business
address, and telephone number of the permittee and identifica-
tion numbers of current mining and reclamation permits., Such
signs shkal} must not be removed until after rélease of all
bonds. )

(3) The perimeter of the permit area ahkai: must be
clearly marked by durable and easily recognized markers or by
other means approved by the department. _Fach marker must be
vigible from each adjacent marker, or markére must be joined by
fencing or other durable means approved by the department.

Such markers wik: must be #o designed so that théir visibility
will not be reduced in general by -operation of equiphent,
weather effects, and other normally occurring effects. The
markers -shal: must be in place before the start of any mining
activities. '

(4) Buffer zones as defined in 26.4,518 may or mav not he
included within the permit area. 1f included within the permit
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area, the boundaries of bBuffer zones skha¥: must be marked in
a-manner-conststent-with-the -perimeter-markers-along-the
trterior -boundary-of-the-buffer—zone;-and-shatt-be separately
and distinctly from perimeter markers wherever the boundaries
of both do not coincide. Wherever the boundaries do coincide,
only perimeter markers are necessary as described in (3) above.

{5) If blasting is necessary to conduct surface coal
mining operations, signs reading "Blasting Area" sha}® must be
displayed conspicuously along the edge of any blasting area
that comes within 50 feet of any road within the permit area,
or within 100 feet of any public road right-of-way. The oper-
ator shall also:

(a) conspicuously flag, or post within the blasting ar-
ea, the immediate vicinity of charged holes; and

(b} place at all entrances to the permit area from pub~
lic roads or highways conspicuous signs whieh that state
"Warning! Explosives in Use", whieh and that clearly explain
the blast warning and all clear signals ehat-are in use and
whieh explain the marking of blast areas-amd-echarged-heles
within-the -pepmit-aresn,

(6) Where teopsoil or other veqetation-supporting materi-
al is segregated and stockpiled, the stockpiled materials
shat: must be clearly marked. Markers sha}t must remain in
place until the material is removed. (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec. 82-4-231 MCA.)
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. 26,4,601 GENERAL REQUIREMENTS FOR ROAD AND RAILROAD LOOP
CONSTRUCTION (1) Haul roads through permitted areas shall-pbe
are allowed provided that their presence does not delay or
prevent recontouring and revegetation on.immediately adjacent
spoils, unless upon request of the applicant or permittee the
department finds in writing that a delay in recontouring and
revegetation of immediately adjacent spoils will result in
better reclamation.

(2) Reads-shaii-meet-the-folitowing-regquirementss

{a) ¥+ No more than two ramp roads per mile of active pit
being mined shatl may be allowed. Fractional portions of ramp
roads resulting from active pit lengths of uneven mileage witi
must be counted as an additional ramp road allowable.
(Example: 2.1 (active pit mile length) x 2 (ramp roads/mile) =
4.2 (ramp roads) or 5 ramp roads allowable). The department
may authorize an additional ramp road.: )

"&£t} (b) - Ramp roads, beginning from the spoil edge of the
pit being worked, shati must be engineered so as to exhibit an
overall 7% pereent grade, or steeper, until topping oh graded
spoils, Bs each new pit is excavated, the ramp roads shali
must be regraded, as soon as possible, so as to remain at an
overall 7% pereent or steeper grade’ from the spoil side of the
new pit. Ramp road renovation grading shati must allow for
topresolllng and revegetative activities to proceed. during
prime revegetative seasons. Lesser slopes may be allowed if
the department makes a written determination that 7% percent
slopes would cause safety problems or hamper successful
reclamation.

(i) {c) Access and haul roads cemstrueted shati must be
graded, constructed, and maintained im-azecerdance-with-the
fotiowing -requirementss to incorporate appropriate limits for
grade, width, surface material, surface-drainage control, cul-
vert placement and size, and any necessary design criteria
established by the department and must meet the following:

(1) me A sustained grade swalt must not exceed 8%
pereent (4.66%) ;.

(ii) +The maximum pitch grade whati must not exceed 12%
percent (6.88°) for greater than 300 feetp,

(iii) ®There skai: must not be more than 300 rect of
maximum pitch grade for each 1, 000 feety,

(iv) ®The grade on aw1tchback curves shaltl must be:
reduced to less than the approach grade and shaki must not be
greater than tem-percent 10% (5.70°) .

(v} eCut slopes shafi—must not be more than 1lv:1. 5h in
soils or 1lv:0.25h in rocky,

(vi) All grades refefred to shail-be are sub]ect to a
tolerance of plus or minus one-half degree of angular
measurement. Linear measurements shall-be are subject to a
tolerance of 10% pereemt of measurements.

tviir {d) “aAll cut and fill slopes resulting from con-
struction of access roads, railroad loops, or haul roads
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shatt must be eepresoiled and revegetated, or otherwise stabi-
lized, at the first seasonal opportunity. The provisions of
Rure 26,4.604 for the prevention of contamination and
degradation of-tepsoil shall must be observedy-amd.

*¥+} (e) rRoads shai: must have horizontal alignment as
consistent with the existing topography as possible; and shati
must provide the alignment required to meet the performance
standards of the rules regarding roads. 'The alignment shaii
must be determined in accordance with the anticipated volume
of traffic and weight and speed of vehicles to be used. Hori-
zontal and vertical alignmentshal: must be coordinated to
ensure that one will not adversely affect the other and to
ensure that the road will not cause environmental damage.

(3) To the extent possible using the best technology
currently available, roads shalf must not cause damage to fish,
wildlife, and related environmental values and shall must not
cause additional contributions of suspended solids to
streamflow or to runoff outside the permit area or otherwise
degrade the quantity or Eualitz of surface or grouna water.
Any such contributions sha mugt not be in excess o
limitations of state or federal law,

(4) Ne-reads-or Roads and railroad loops shkhal: must not
be built with or surfaced with refese waste coal, or ac
acid-producing, toxic‘ or toxic-producing materials,

(5) All appropriate methods shalf must be employed by
the operator to prevent loss of haul or access road surface
material in the form of dust.

(6) Immediately upon abandonment of any road or railroad
loop, the area shaii must be rippedy plowedr-searifiedr-and
graded to approximate original contourr and ripped, subsoiled
or otherwise tilled in accordance with the a roveé Tan.

auwirne -Away “proper~grsposa necessar
Bembankment and fill materialsr-where-meeessary must be hauled

away and disposed of grogerlé. All bridges and culverts sha
myst be removed and natural drainage patterns restored. The
b ITed conHEEIQnea and d

area shat: must be -tepresailed, seeded in
accordance with sub-chapter 7. amé sAdequate measures must be
taken to prevent erosion by such means as cross drains, dikes,

water bhars, or other devices. Such areas shald must be
abandoned in accordance with all provisions of the aAct and of
the rules adopted pursuant thereto.

7) Upon completion of mining and reclamation activi-
ties, all roads shatd: must be closed and reclaimed unless re-
tention of the road is approved as part of the approved
postmining land use pursuant to Rede 26.4.762 and the landown-
er requests in writing and the department concurs that certain
roads or specified portions thereof are to be left open for
further use. In such event, necessary maintenance must be
assured by the operator or landowner and drainage of the road
systems must be controlled according to the provisions of
Rultes 26.4.601 through 2&-4r&89Rule V. (AUTH: Sec. 82-4-204
Mca; IMP, Sec, 82-4-231, 232 MCA.)
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26.4,602 LOCATION OF ROADS AND RAILROAD LOOPS (1) The
location of a proposed road or railroad Toop sha:: must be
identified on the site by visible markings at the time the
rectamation-and mining and reclamation plan is preinspected
and prior to the commencement Of construction. Ne-suech
eConstruction shait must not proceed along dry coulees, or
ifitermittent or perennlaI dr rainagewayssy unless the operator
demonstrates that no off-site sedimentation will result; and
all the reguirements of this subchapter are met, or in wet,
boggy, steep, or unstable areas.

(2) All roads, insofar as possible, ska¥}® must be locat-
ed on ridges or on the available flatter and more stable
slopes to minimize erosion, Stream fords are prohibited un-
less they are specifically approved by the department as tem-
porary routes across dry streams that will not adversely af-
fect sedimentation or fish, wildlife, or related values and
that will not be used for hauling, Other stream crossings
shatl must be. made using bridges, culverts or other structures
designed and constructed to meet the requirements of this
paragraph. Roads skal® must not be located in active stream
channels mor-shati-they or Be constructed or maintained in a
manner that increases erosion or. ¢auses algnlflcant sedimenta-
tion or flooding,. ..However, nothing in this paragraph shakri-be
eonstraed-to prohibits relocation of stream channels in accor-
dance with Re}les 26.,4.631 through 26.4.637. (AUTH: Sec., 82-4-
204, 205 MCA; IMP, Sec., 82-4-231, 232 MCA,) : o

26.4.603 EMBANKMENTS - All embankments must be designed
and certified by a registered professichnal engineer or regis-
tered land surveyor experienced in the. design of earth and/or
rock structures.,  'Embankment sections.shkaii miust be- construct-
ed 1n accordance. with the. follow1ng provisjons:

(1) #All vegetative organic material and tepscil sha}i
must be removed from the embankment foundation during
construction to increase stability, and me-végetative neither
organic material: ar-tepsex}—ahali nor soil may be ak

Taced beneath or in any embankment -,

(2) whhere; an embankment is to “be placed on side slopes
exceeding 1v:5h (11. 39“), the existing ground shati must he
p]owed, stepped, or, if in bedrock, keyed in a manner which .
increases the Stdblllty of the fill.  The keyway shaki must be
a minimum of 10 feet in width and shaid must extend a minimum
of 2 feet below the toe of the fillsy. .

(3) mMaterial containing by volume less than 25% pereene
of rock larger than 6 inches in greatest dimension shal: must
be spread in. successive uniform layers not exceeding 12 inches
in thickness before compactionj,

(4) where Whenever the material for an embankment
consists of large-size rock, broken stone, or fragmented
material that makes placing it in 12~-inch layers impossible .
under (3) above, the embankment shalt: must be constructed in
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uniform layers not exceeding in thickness the approximate
average size of the rock used, but the layers sha}i must not
exceed 36 inches in thickness. Rock shali: must not be dumped
in final position, but sha¥d must be distributed by blading or
dozing in a manner that will ensure proper placement in the
embankment, and so that voids, pockets, and bridging wilti-be
are reduced to a minimum. The final layer of the embankment
shakt must meet the requirements of sub—seetien section (3).

(5 eEach layer of the embankment shaki must be complet-
ed, leveled, and compacted before the succeeding layer is
placed. Loads of material shall must be leveled as placed and
kept smooth, The successive layers shall must be compacted
evenly by routing the hauling and leveling equipment over the
entire width of the embankment. This procedure shaii must be
continued until no visible horizontal movement of the embank-
ment material is apparenty.

(6) eEmbankment layers shaii must be compacted as neces-
sary to ensure that the embankment 1s adequate to support the
anticipated volume of traffic and weight and speed of vehicles
to be used., 1In selecting the method to be used for placing
embankment material, consideration shali: must be given in the
design to such factors as the foundation, geological struec-
ture, soils, type of construction, and equipment to be used.

A structural and foundation analysis shalt must be performed
to establish design standards for embankment stability appro-
priate to the site. Publications of the American association
of state highway and traffic officers (AASHTO), including
AASHTO T-%9, T-180, P-9%y and the modified AASHTO test, or
other specifications generally recognized by transportation
engineers as adequate for design of highway embankments, shakd
must be used to determine the degree of compaction required,
on the basis of soil type and the anticipated volume of traf~-
fic and weight and speed of vehicles to bhe used. Compaction
effort sha¥: nmust be adequate to achieve the degree of compac-
tion required. Ne A lift shal: must not be placed on a layer
until the design density is achieVed throughout the layer.
AASHTO specifications such as T~99, T-180, the modified AASHTO
test, or other comparable specifications approved by the de-
partment shal: must be used as guidelines for the determina-
tion of the maximum dry density for granular materialsjy,

{7) mMaterial shal* must be placed in an embankment only
when its moIsture content 1Is within acceptable levels to
achieve design compactiony,

(8) eEmbankment slopes skhakd may hot be steeper than
lv:2h (26.6%), except that where whenever the embankment
material is a minimum of 85% peredmt rock, the department ma¥
allow slopes shali net-e-steeper-than up to lv:i. .
if it has been demonstrated to the depaFtment that embankment
stability will result. Where rock embankments are constructed,
they shati must meet the requirements of swbsection (4);.

(9) bgﬁe minimum safety factor for all embankments shkai:
must be 1.5 under any condition of loading likely to occur, or
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such higher factor as the department requiresy,

(10) tThe road surface shaii must be sloped toward the
ditch line at a minimum rate of one-quarter inch per foot of
surface width, or crowned at a minimum rate of one-quarter
inch per foot of surface widthr

(11) aAll material used in embankments sha: must be
suitable for use under subsections {1) through (8) The
material -skaii must be reasemably free of organic material,
coal or coal blossom, frozen materlals, wet or peat materlal,
natural soils containing organic matter, er and any othetr
material considered unsuitable by the departmeft for use in
embankment constructions

(12)  eepsSoil or other suitable material as determined
by the department shai: must be placed on embankment slopes to
aid in establishing vegetation or to minimize erosion or both.
Material depth shaii must be adequate to support vegetation or
to prevent erosion or both, Measures. in lieu of topresciling
and vegetation may be proposed to the extent that theéy can be
shown to reduce erosion and prevent the degradatlon and
contamination  of vepsoily-amd.

(13) +Temporary erosion<control measures shall must be
incorporated during construction to control sedimentation and
minimize erosion until permanent c¢ontrol measures can be es-
tablished. (AUTH: Sec, 82-4-204 MCA; IMP, Sec. 82-4-231, 232
MCA.) i . .

26.4.604 POPSOIL REMOVAL (1) Before initiation of con-
struction or reconstruction of a road, railroad loop, or an
embankment  for. same, tepscil -and other materials as determined
described in wmder-the-provisteons-ef this-sub-chapter shaki
26.4.603 and 26.4.639 must be.removed from ‘the area to be oc~
cupied by the road or loop and stored according to the-prevr-
stons-of Rule 26.4.701 through 26.4.7023, - :

(2) ‘TPopsBoil shaff must be stripped for a dlstance of 8
ten feet, or other distance as approved by the department, from
thé edge of any road, road ditch, loop, or embankment to pre-
vent contamination and deqradation of tepsoil by road or
embankment materials, by dust, or by cleaning operations. Any
All measures necessary for the prevention of contamination and
degradation of wepsocil, such as proper maintenance of roads and
ditches, shalti must be undertaken by the operator. (AUTH:

Sec. 82-4-204 MCR; IMP, Sec. 82-4-231, 232 MCA.) -

26.4.605 HYDROLOGIC IMPACT OF ROADS AND RAILROAD LOOPS

(I} Access and haul roads and assoclated bridges,
culverts, ditches, and road rights-of-way shaii must be
constructed, maintained, and reclaimed to prevent additional
contributions of suspended solids to streamflow, diversions, or
to runoiff outside the permit area to the extent possible, using
the best technology currently available. 1In no event shait may
the contributions be in excess of requirements set by
applicable state or federal law.
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(2) Drainage ditches shal} must be constructed on both
sides of any through-cut, and the inside shoulder of a cut-fill
section, with ditch relief cross-drains being spaced according
to grade. Water shaii: must be intercepted before reaching a
switch-back or large fill and skald must be drained off or
released below the f£ill through conduits or in riprapped
channels and shkali may not be discharged onto the fill.
Drainage ditches shai: must be placed at the toe of all cut
slopes formed by the construction of roads. Drainage
structures shali must be constructed im-erder to cross a
stream channel and shaki must not affect the flow or sediment
load of the stream unless otherwise approved by the department
in writing for a site-specific situation., Ditches skaii must
be sloped sufficiently to allow them to drain.

(3) (a) {1) All access and haul roads sha}} must be ade-
guately drained using structures such as, but not limited to,
ditches, water barriers, cross-drains, and ditch-relief drain-
ages. For access and haul roads that are to be maintained for
more than six months, water-control structures shaii: must be
designed with a discharge capacity capable of passing the peak
runoff from a ten l0-year, 24-hour precipitation event without
impounding water at the entrance, Culverts with an end area
of greater than 35 square feet and bridges with a span of 30
feet or less sha¥: must be designed to safely pass a 265-year,
24-hour precipitation event, All other bridges shal} must be
designed to safely pass the 100-year, 24-hour precipitation
event or greater event as specified by the department. Drain-
age pipes and culverts shalt must be constructed to avoid
plugging or collapse and erosion at inlets and outlets. Trash
racks and debris basins sha}t must be installed in the drain-
age ditches wherever debris from the drainage area could im-
pair the functions of drainage and sediment control struc-
tures., Culverts sha¥: must be covered by compacted f£ill to a
minimum depth of 1 foot. Culverts shakt must be designed,
constructed, and maintained to sustain the vertical soil pres-
sure, the passive resistance of the foundation, and the weight
of vehicles to be used.

(ii) With prior written approval of the department, cul-
verts shatl may be spaced at intervals of from 300 feet for
roads of slope greater than 10% pereent to 1,000 feet for
level roads, depending on the road slope. The department shall
require a lesser interval if necessary to prevent erosion and
may allow a greater interval if erosion will not be increased.

{(b) Natural channel drainageways =ha¥: must not be al-
tered or relocated for road construction or reconstruction
without the prior approval of the department in accordance
with Rutes 26.4.635 through 26.4.637. The department may ap-
prove alterations and relocations only if:

(i) through (iii) Remains the same,.

(c} Drainage structures are required for stream channel
crossings. Drainage structures sha¥i: must not affect the nor-
mal flow or gradient of the streamy or aaversely affect fish
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migration and aquatic habitat or related environmental values.

(d) Vegetation shak: must not be cleared for more than
the width necessary for road and associated ditch or road con-
struction, to serve traffic needs, and for utilities. Such
clearing must be :done consistent with the requirements of
26,4.604(2). (AUTH: Sec. 82-4-204 MCA; IMP, Sec. B82-4-231,
232 MCA.)

26.4.606 SURFACING OF ROADS (1) Access and haul roads
skati  must be surfaced with a dwrable material approved by the
department, as durable for the anticipated weight, volume, and
speed of traffic. Toxlc- and acid-~forming substances -shaii
must not be used. (AUTH:; Sec. 82-4-204 MCA; IMP, Sec. 82-4-
23T, 232 MCA.)

.4,607 MAINTENANCE OF ROADS (1) Access and haul
roads sha}i must be routinely maintained by means such as, but
not limited to, wetting, scraping or surfacing, and replace-
ment of paving materials, such that the required design stan-
dards of the roads shati-be are met throughout the life of the
operation, B

{2) {a) Ditches, culverts, drains, trash racks, debris
basins and other structures serving to drain access and haul
roads shak: must not be restricted or blocked in any manner
that impedes drainage or adversely affects the 1ntended pur-
pose of the structure. .

(b) The department may waive the maintenance requxre-
ments Of (2) (a) above if 1t determines that:

. {1) " the operator cannot maintain structures 1ndlcated in
(2) (4] above due to wet field conditions resulting from sudﬂen
runoff events;

11 Q structlons to these structures will not result in
environmental damage or imminent harm to the health and safety
of the public; and

{1ii)] runoff and .sediment are totally contajned.

{3) "Roads or embankments severely damaged by events .such
as floods, earthquakes, or equipment damage shat: must not be
used until reconstruction of damaged road or embankment ele-
ments. The reconstruction shald must be completed as soon as
practicable after the damage has occurred. (AUTH: Sec. 82-4-
204 MCA; IMP, Sec, B2-4-231, 232 MCA.)

26.4.608 ‘IMPACTS OF OTHER TRANSPORT FACILITIES Other
transportation facilities within the area pf land affected,
including railroad spurs, 51dings, surface esenmveyer conveyor
systems, chutes, aerial. tramways, pipelines, powerlinés, and
other transport facilities sha}: must be designed, construct~
ed, reconstructed, maintained, and reclaimed to:

(1) contrecl and minimize diminution or degradatian of
water quality and gquantity;

{2} --controt-and -mintmize -diminvtion—of -water-quality -and
quartitys

13-7/14/88 MAR Notice No. 26-2-52



-1394-

3+ (2) through (4) (a) Remains the same,

{b} additional contributions of suspended solids teo
streamflow or runoff outside the permit area. Any such con-
tributions shal}: must not be in excess of limitations of state
or federal law. (BUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-
231, 232 MCA.)

26.4.609 OTHER SUPPORT FACILITIES (1) Support facili-
ties, including temporary and mobile facilities, required for,
or used incidentally to, the operation of the mine, including,
but not limited to, mine buildings, rock crushers, coal loading
facilities, coal storage facilities, equipment-storage facili-
ties, fan buildings, hoist buildings, preparation plants,
sheds, shops, and other buildings, sha¥: must be designed,
constructed or reconstructed, and located to prevent or control
erosion and siltation, water pollution, and damage to public or
private property. Support facilities skal: must be designed,
constructed or reconstructed, maintained, and used in a manner
which prevents, to the extent possible using the best
technology currently available:

(a) damage to fish, wildlife, and related environmental
values; and

(b) additional contributions of suspended solids to
streamflow or runoff outside the permit area. Any such con-
tributions shai} must not be in excess of limitations of state
or federal law.

(2) 2all strip or underground mining operations shaki
must be conducted in a manner whieh that minimizes damage,
destruction, e» and disruption of services provided by oil,
gas and water wells; oil, gas, and coal-slurry pipelinhes;
railroads; electric and telephone lines; and water and sewage
lines which pass over, under, or through the permit area, un-
less otherwise approved by the owner of those facilities and
the department.

(3) No support facility may be constructed in a manner
or located other than as indicated in the approved permit ap-
plication or site approved by the department, (AUTH: Sec. 82-
4-204 MCA; IMP, Sec. 82~4-231, 232 MCA.)

RULE V PERMANENT ROADS (1) Permanent roads approved as
a part of the postmining land use must be designed and built to
minimize maintenance needs and to provide maximum control of
erosion through ditching, seeding, and other appropriate mea-
sures approved by the department. (AUTH: Sec 82-4-204 MCA;
IMP, Sec 82-4-231, 232 MCA.)

26.4.621 GENERAL REQUIREMENTS FOR USE OF EXPLOSIVES

{1} Each perser-whe-conducts-strip-or-underground-mining
spepxtions Operator shall comply with all applicable state and
federal laws 1in the use of explosives.

(2) Blasts that use more than 5 pounds of explosive or
blasting agent ska}t must be conducted according to the sched-

MAR Notice No. 26-2~52 13-7/14/88



-1395~

ule required by Rule 26.4,623 ef-this-rule,

(3) All blasting operations skai: must be conducted by
experienced, trained, and competent persons who understand the
hazards involved. Each person responsible for blasting opera-
tions =had¥t must possess a valid certification., See 26.4.1260

through 26.4,1263. (AUTH:; Sec. 82-4-204, 205 MCA; Imp, Sec.
82-4-231 MCA.)

. 26.4.622 PRE~BLASPEING PREBLASTING SURVEY (1) (a) At
least 30 days before initiation of blasting, the operator
shall advise, in writing, all residents or owners of dwellings
or other structures within one-~half mile of the permit area how
to request a preblasting survey.

(b] Any survey requested more than 8 ten days before the
planned initiation of blasting must be completed by the opera-
tor before the initiation of blasting,

. {c} On the request to the department by a resident or
owner of a dwelling or structure that is located within one-
half mile of any part of the permit area, the persem-whe
esnducts-the-strip-or-underground -mining-operations operator
skali must promptly conduct a pre-biasttmyg preblasting survey
of the dwelling or structure and promptly submit a report of
the survey to the department and to the person requesting the
survey. If a structure is renovated or added tor subsequent to
a -pre-plast preblasting survey, then upon request to the
department a survey of such additions and renovations shali
must be performed in accordance with this subsection. g

(2) The survey sha®: must determine the condition of the
dwelling or structure and document any pre-blasting

reblasting damage and other physical factors that could rea-
sonably be affected by the blasting. - Assessments of struc-
tures such as pipes, cables, transmission lines, and wells and
other water systems shkhak}: must be limited to surface condition
and readily available data. BSpecial attention shai: must be
given to the pre-birasting preblasting condition of wells and
other water systems used for human, animal, or agricultural
purposes and to the quantity and quality of the water,

(3) A written report of the survey shaki must be pre-
pared and- signed by the person who conducted thé survey. The
report may include recommendations' of any special conditions
or proposed adjustments to the blasting procedure whieh that
should be incorporated into the blasting plan to. prevent dam-
age. Copies of the report shal¥l must be provideéd to the per-
son requesting the survey and to the department. ' If the per-
son requesting the survey disagrees with the results of the
survey, he or she may notify, in writing, both the permittee
and the department of the specific areas of disagreement,
(AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec, 82~4-231 MCA,)

26.4.623 BLASTING SCHEDULE (1) (a) Baech-perser-who-comnr-
duets -3+rip -or-undergrownd -minthg operations-shatt The operator
shall publish a blasting schedule at least 10 days, but not
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more than 20 days, before beginning a blasting program in
which blasts that use more than 5 pounds of explosive or
blasting agent are detonated. . The blasting schedule shati
must be published once in a newspaper of general circulation
in the locality of the blasting site,.

(b) Copies of the schedule sha}i must be distributed by
mail to local governments and public utilities and by mail or
delivered to each residence within one mile of the permit area
described in the schedule. For the purposes of this sub-
section, the permit area does not include haul or access
roads, coal preparation and loading facilities, and transpor-
tation facilities between coal excavation areas and coal prep-
aration or loading facilities, if blasting is not conducted in
these areas. Copies sent to residences shali must be accompa-
nied by information advising the owner or resident how to re-
quest a pre—blasting preblasting survey.

(c) The person-whe-cornducts-the-strip-or-undergrennd
mining ~operatiens-shakt operator shall republish and redistrib-
ute the schedule by mail™at least every 12 months.

{(2y(a) A blasting schedule shali must not be so general
as to cover the entire permit area or all working hours, but
shat: it must identify as accurately as possible the location
of the blasting sites and the time periods when blasting will
occur,

(k) The blasting schedule #ha¥}* must contain at a mini-

mum:

(i) name, address and telephone number of the operator;

(xii) identification of the specific areas in which
blasting will take place. Each specific blasting area de-
scribed sha¥: must be reasonably compact and not larger than
300 acres;

(t£iii) dates days and time periods when explosives are
to be detonated. These periods shal}} must not exceed an
aggregate of 4 hours in any one day;

(ixty) methods to be used to control access to the
blasting area;

(tv) types of audible warnings and all-clear signals to
be used before and after blasting; and

(vi) a description of unavoidable hazardous situations
referred to in Rule P&r4r-623¢t)tkb} 26,.4.310(6) whieh that have
been approved by the department for blasting at times other
than those described in the schedule.

(3) (a) Pablie-notiee-of-change-to-blasting-schedutess
Before blasting in areas or at times not in a previous sched-
ule, the persen-who-corducts-the-strip-or-underground-mining
eperations operator shall prepare a revised blasting schedule
according to the procedures of this subsection (1). Where
Whenever a schedule has previously been provided to the owner
or residents under Rale 26.4.6223(1) with information on
requesting a pre-brast preblasting survey, the notice of change
need not include information regarding pre—klast preblast
surveys.
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(b) If there is a substantial pattern of non-adherence
to the published blasting schedule as evidenced by the absence
of blasting during scheduled periods, the department may re-
quire that the persen-who-conducts—the-strip-or-underground
minrg-operatiens operator to prepare a revised blasting
schedule according to the procedures in paragraph subsection
(a) above, (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. B2-4-231
MCA.)

26.4.624 SURFACE BLASTING REQUIREMENTS (1) All blast-
ing shalii must be conducted hetween sunrise and sunsets: except
that:

(a) through (b)(ii) Remains the same.

(iii) a complete written report of blasting at night is
filed by the person-conduwcting-the-surfaee-mining-activities
operator with the department not later than 3 days after the
night blasting. The report shat: must include a description in
detail of the reasons for the delay in blasting including why
the blast could not be held over to the next day, when the
blast was actually conducted, the warning notices given, and a
copy of the blast record required by Rule 26.4.626. )

(2) Blasting sha¥: must be conducted at times announced
in the blasting schedule, except in those unavoidable hazardous
situations, previously approved by the department in the permit
application, where whenever operator or public safety require
unscheduled detonation. - Any deviation from the times an-
nounced must be reported to the department not later than 3
days after the unavoidable blast. A complete description of
the unavoidable hazardous situation must accompany the report.

(3) Warning and all-clear signals of different character
that are audible at all points within a range of one-half mile
from the point of the blast shat® must be given. Each person
within the permit area and each person who resides or reqularly
works within one-half mile of the permit area sha}: must be
notified of the meaning of the signals through appropriate
instructions., These instructions skar: must be periodically
delivered or otherwise communicated in a manner whieh that can
be reasonably expected to inform such persons of the meaning of
the signals. Each-person-whe-conducts-stpip-mining-operations
The operator shall maintain signs in accordance with Rute
26.4.524, ‘ ’

(4) Access to an area possibly subject to flyrock from
blasting skalk® must be regulated to protect the public and
livestock. Blasting skal: must not eject flyrock onto proper-
ty outside the permit area.” Access to the area shal} must be
controlled to prevent the presence of livestock or unautho-
rized personnel during blasting and until an authorized repre-
sentative of the persen-whe-sonducts-the-mining-operations
operator has reasonably determined:

{a) through (b) Remains the same.

(5) (a) Airblast shal: must be controlled so that it does
not exceed the values specified below at any dwelling, public
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building, school, church, or commercial ublic, or insti-
tutional structure, unless such the structure 1s owned by the
person-whe -conduetrs -the -strip-or-undergronnd mining -operations
operator and is not leased to any other person. If a building
owned by the persem-condueting-miming-operations gperator is
leased to another person, the lessee may sign a walver reliev-
ing the operator from meeting the air-blast airblast limita-
tions of this paragraph.

Lower Frequency limit of Maximum
measuring system, Hertz (Hz) level in dB
(+3dB) decibels (dB)

0.1 Hz or lower - flat response . . . . ¥35 134 peak.

2 Hz or lower - flat response . . , . . . 32 133 peak.

6 Hz or lower - flat response , . ., . . . 30 T3 peak.

C-weighted, slow response ., ., . . . . 189 T35 e peak dBC,
I1f necessary to prevent damage, the department shall specify
lower maximum allowable airblast levels than those above.

(b) In all cases, except the C-weighted, slow-response
system, the measuring systems used shali must have a flat
frequency response of at least 200 Hz at the upper end. The C-
weighted system-shat: must be measured with a Type 1 sound
level meter that meets the standard American national standards
institute (ANSI) S1,4-1971 specifications. The ANSI 51.4-1971
is hereby incorporated by reference as it exists on the-date-of
adoprion-of~this-rule April 1, 1980, Copies of this
publication are on filé with the department of state lands,
Capitol Station, Helena, Montana 59620.

{c) The persen-whe-conducts-plastimg operator may satis-—
fy the provisions of this section by meeting any of the four
specifications in the chart in swbsection (5) (a) above.

(d) The operator shall conduct periodic monitoring to
ensure compliance with the airblast standards. The department
may require an airblast measurement of any or all blasts, and
may specify the location of such measurements, except as noted
in (5) (a) above.

6) Except where lesser distances are approved by the
department, based upon a pre-biasting preblasting survey,
seismic investigation, or other appropriate investigation,
blasting skha¥: must not be conducted within:

{a) 1,000 feet of any public, private or institution
building wesed-as-a, including any dwelling, school, church,
hospital, or nursing facility; and

(b) 500 feet of facilities including, but not limited
to, disposal wells, petroleum or gas-storage facilities, mu-
nicipal water-storage facilities, fluid-~transmission pipe-
lines, gas or oil-collection lines, or water and sewage lines
or any active or abandoned underground mine,
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(7) If otherwise approved, a blast design, including
measures to protect the above facilities, must be submitted
which contains the information required in 26.4.310 and signed
by a certified blaster.

. 73 (8) Flyrock, including blasted material traveling
along the ground, skad¥: must not be cast from the blasting
vicinity more than half the distance to the nearest dwelling or
other occupied structure and in no case beyond the line of
property owned or leased by the permittee, or beyond the area
of regulated access required under swbsection (4) of this
rule,

8+ (9) Blasting shall must be conducted to prevent injury
to persons, damage to public or private property outside the
permit area, adverse impacts on any underground mine, and
change in the course, channel, or availability of ground or
surface waters outside the permit area.

€9+ (10) In all blasting operations, except as otherwise
authorized in this swbsection, the maximum peak particle
velocity ehali must not exceed tr-imeh-per-seeemd the followin
limits at the location of any dwelling, public bullding,
school, church, or commercial, public, or institutional
structure-buikdingr:

Distance (D) from  Maximum allowable Scaled-distance
from the blasting peak particle factor to be
site, in feet velocity (V max) applied without
—_for ground vibra- seilgmic monitoring
tion, in inches/ (Ds)
second
0 to 300 1.25 50
301 to 5,000 1.00 55
5,001 "and beyond 0.75 [3]

{a) Peak particle velocities shali must be recorded in 3
three mutually perpendicular directions, The maximum peak
particle velocity shall-be ig the largest of any of the three
measurements,

Lgl The department -may shall reduce the maximum peak
velocity allowed, if it determines that a lower standard is
required because of density of population or land use, age or
type of structure, geology or hydrology of the area, frequency
of blasts, or other factors. :

¢¥63(11) If blasting is conducted in such a manner as to
avoid adverse impacts on any underground mine and changes in
the course, channel, or availability of ground or surface wa-
ter outside the permit area, then the maximum peak particle
velocity limitation of subsection (10) ef-thiw-subsestieon
=hati does not apply at the following locations:

(8} at structures owned by the pemsern-senducting-the
mining-aetivity operatorr and not leased to another party; and
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{(b) at structures owned by the persem-conducting-the
minitrg-aettvity operatorr and leased to another party, if a
written waiver by the lessee is submitted to the department
pricr to blasting.

+¥1) (12 An equation for determining the maximum weight
of explosives that can be detonated within any 8-millisecond
period is in paragraph-tiz2}¢atsection (13) of this rule., If
the blasting is conducted in accordance with this equation, the
peak particle velocity skaki-be is deemed to be within the -
tneh-per-second-timit limits specified in section (10) above.

ti2p¢ar (13) The maximum weight of explosives to be
detonated within any 8—m§llisecond period may be determined by
the formula W = (D/66Ds)“ where W = the maximum weight of
explosives, in pounds, that can be detonated in any 8~
millisecond periody; amd D = the distance, in feet, from the
blast to the nearest public¢ building or structure dwelling,
school, church, or commercial or institutional building or
structures, except as noted in section (l11) above; and Ds = the
scaled distance factor, using the values identified in section

10} above,
B --Rer-distances -petween-366 -and 57600 -feet r-sotution
of-the-equation-resuits-in-the -following -maximem-weights

Brataneer-ta-feet--rrroomrro— e ——weaad] Mo Emum -wetght—
------ tBf—————m —o=e=ir-pounds—tWf——————==—

Prastancer-rr-feet————cc-ciuimnnna— —Maxrmam -we rghb-

------- -t} - e 1 -t A= 2 112 A Ll At
————— FP6BB——m—wmmmmmm e e m e e 3 E

----- L A La

----- E T e CE R L e L e e R 1 T

----- Pp0Bf-————m——memmmemmeececec ek 02—

————— R L T e LT B S Y S
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————— 2rE0f———mmm e e e — 3 7 36—
----- 37008 m—mmm e e e 2y S0 0-
————— BpEBB = m e e e =3 40 3
————— L e atntaleb el P2V T £ o
----- 47500~~~ m e = =G 2 G B
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(AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-231 MCA.)

26,4,625 SEISMOGRAPH MEASUREMENTS (1) Where Whenever a
seismograph is used to monitor the velocity of ground motion
and the peak particle velocity limits of r-imeh-per-second-is
26.4.624(10) are not exceeded, the eguation in Ruie
26.4.624(13) t¥2F+a> need not be used. If that equation is not
used by the persen-conducting-the-mining-operatiens oEerator, a
seismograph record shal: must be obtained for each shot.

(2) The use of a modified equation to determine maximum
weight of explosives per delay for blasting operations at a
particular site may be approved by the department, on receipt
of a petition accompanied by reports including seismograph
records of test blasting on the site. In-ne-ecase-shall-the
The department may not approve the use of a modified equation
where if the peak particle velocity ef-i-inch-per-seeond-woulid
be for the limits specified in 26.4.624(10) are exceeded,
meeting a 95% statistical confidence level.

(3)  The operator may use the ground vibration limits
described in the blasting-level chart referenced in 30 CFR
816.67(d) {4} as an alternative to paragraphs (1) and (2) above,
upon_approval by the department.

€3+ (4) The department may require a seismograph record of
any or all blasts and may specify the location at which sueh
the measurements are to be taken. (AUTH: Sec. 82-4-204, 205
MCA; IMP, Sec. 82-4-231 MCA.) )

26,4.626 RECORDS OF BLASTING OPERATIONS A record of
each blast, including seismograph records, shaki must be re-
tained for at least 3 years and shald must be available for
inspection by the department and the public on request,
Blasting records must be complete and accurate at thé time of
inspection. The record skha¥d: must contain the following data:

{1} through (3) Remains the same. .

{(4) direction and distance,  in feet, to the nearest
dwelling, schoel, church, or commercial, public, or
institutional building or structure either:

{a) through (18) Remains the same.

(19) seismographic and airblast records, where required,
including: ) .

{a) the calibration signal of the gain setting or certi-
fication of annual calibration ands; ‘

tat (b)  seismographic reading, including exact location
of seismograph and 'its distance from the blast, airblast
reading, dates and times of readings; )
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##+(c) Remains the same.

te+(d] name of the person and firm analyzing the seismo-
graphic recordr; and

{(20) Reasons and conditions for each blast occurring
outside the time frames published in the blasting schedule.
MCA; INMP, Sec.

26.4.631 GENERAL HYDROLOGY REQUIREMENTS (1) The
permittee shall plan and conduct mining and reclamation opera-
tions to minimize disturbance to the prevailing hydrologic
balance in-order-to-prevent-long-—term-adverse-changes-in-the
hydrolegiebalanrce-that-souid-resuit-from-strip-opr-wnderground
mining-and-rectamation-eperationsr—both-on~-and~off-site and to
prevent material damage to the prevailing hydrologic balance
outside the permit area,

(2) Changes in water guality and gquantity, in the depth
to groundwater, and in the location of surface water drainage
channels shal: must be minimized sueh so that the postmining
land use of the disturbed land is not adversely affected and
applicable federal and state statutes and regulations are not
violated. L

(3) (a) The permittee shall conduct operaticons so as to
minimize water pollution and shall, where necessary, use
treatment methods to control water pollution. The permittee
shall emphasize mining and retlamation practices that will
prevent or minimize water pollution. Diversions of drainages
shatt must be used in preference to the use of water treatment
facilities.

{b) through (4) Remains the same, (AUTH: Sec. 82-4-204
MCA; IMP, Sec. 82-4-231 MCA.)

26.4.632 DPERMANENT SEALING OF DRILLED HOLES (1 When no
longer needed for its intended use as approved by the depart-
ment and if not transferred as a water well under Rule
26.4.6247, each exploration hole, other drilled hole,
borehole, or well shakr: must be abandoned according to the
procedures described in Re¥e 26.4.1005. Other exposed
underground openings must also be abandoned in accordance with
23.3.?655 or, with department approvaI, be cased, seaIea, or
otherwise managed to prevent acid or other toxic drainage from
entering the ground or surface waters, to minimjze disturbance
to the prevalling hydrologic balance, and to ensure safety of

eople, livestock, fish and wildlife, and machinery in the
ermit area ang aé]acent arcas, (AUTH: Gec. 82—3—5%4 MCA; Eﬂg,
Sec, B2-4-231 '

MCA.)

26.4.633 WATER QUALITY PERFORMANCE STANDARDS AND
EFPLUBENE (1) ALl surface drainage trom the disturbed area,
Tncluding disturbed areas that have been graded, seeded, or
planted, shaii must be passed-throwgh-z-sedimentation-pond-er
a-series-of-sedimentation-ponds treated by the best technology
currently available (BTCA) before leaving the permit area.
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Ereatment-£factlities-may -be-regquired -by -the-deparement - f-re-
quired-te-meet-the -etfiuent-timttations -tn-subsection-{6}.
Additional BTCA practices treatment-faertities may be required
after commencement of the operation if conditions arise that
were not anticipated at the time of the permit application.

{2) Sedimentation-ponds-and-trestment-faeripties-shald
control through BTCA practices must be maintained until the
disturbed area has been restored, the revegetation require-
ments of Rutes 26,4.711 amd through 26:-4:-%3526.4.733 have been
met, the area meéts state and federal reguirements for the
receiving stream, and evidence is provided that demonstrates
that the drainage basin has been stabilized to the extent that
it was prior to mining, assuming proper management.

3} -—Fhe-department-may —grant -exemptions ~-frem-this—re-
gquirement-onlky-whens-

ta)y- —t.-he-d-x-aeu»rbe&-&rarnage-a-rear-wtbhi—n-the-teeal-—&x-s—
turbed-area-is-smatl;-and

) -~the-permittee -shows -that-sedimentation-ponds-are -not
recessary-te-meet -the -afflivent -Limitations-of-subsection- {6}
below-and ~to-maxintain-water -quatity «in-downstream-receiving
waterss

t4)--Ber-purpese-of-this-rele-onlyr-tdisturbed -areat -shatt
not-inciude-those-areas-in-which-oniy-diverston-ditcheyr-sedi-
mentation-pondsr-or-roads-are-instatied-in-accordanee-with
bhra-rui-e-an-é-the—upsbream-are&-x—s—mt-obhemrse—érstnrbeé-by
the -permitteer--Sedimentation-ponds -required-by-this-rute
shatl-be-constructed -in-accordance-with-Rule-26:-4-639-in-ap-
prepriate-toextions-priror-te-any -mining -in-the -pffected-drain-
age -arex-in-ordep-to-controi -sedimentation-or-otherwise -treat
water-in-accordance -with-this-rultes

5+ (3) Whenever the department determines that
Ssedimentation ponds are BTCA, the req&rred—by-&hrs-ru}e shatt
must be constructed in accordance with Rele 26.4. 639 in
appropriate locations before beglnnmg any strip or underground
mining operations in the drainage area to be affected,

+6}(4) Wherever the a sedimentation pond or series of
sedimentation ponds Fs-wsed-se-as—te results in the mixing of
drainage from the disturbed areas with drainage from other
areas not disturbed by current strip or underground mining
operations, the permittee shall achieve the following effluent
limitations: aeb—ferbh—bel—ow-ﬁor-a}b-ot-bhe-ﬂmgrnaqe—when
tt-teaves—the-permit-areas

{a) Discharges of water from areas disturbed by strip or
underground mining operations shakr: must be made in compliance
with all federal and state laws and requlations, andr-at-a-min-
fmumy -the -foliowing -numericat-efflvent~timivationsr including,

but_not limited to, those laws and regulations that apply to
tota ron, total manganese, total suspended solids, ahd pH.
Bffiunent -timitations ~in-mirkigrans-per-iiter
{mg tk)-execept-for-pH
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Average-of
datiy-values
BEEbweamty = e M a-xi-mum—i ———————— for-30
eharaeteritsties - ——————— e atiowable—wa- -sonsecutive
di-seha-sge
----------- o e e e o e e Y B e e = e
Fronr-totatc~r-rrr-r—r—r—r—r B 355
Manganrese p-tobad r—r—r-ropap 46 20
Poral-suspendedt
sotrde~r—r-r-pmr=r=rerer-r-——4f - e———— 30
pH4-.--.- Ferer=rer—r—r—r-r—r—r—-Within-range -0f-6-0 -0 ~-90

*’?o-be-deeemineé-aeeeréi-ng-ee-eel-}eebmn-m&-m&}ytml--pre-
cedures-adopted-by -the ~environmental -preteetion -agencyls-regu-
tens -for-waste—water ~analyses—4480-CBR-136)r
3Baaeé~on-n-preaentati-ve-ampﬁ-ng7
Phe-manganese-rimittations-shali-not-applty -to-untreated-dis—
eharges-which-are-atkatine-a2s-defined -py-the -environmentai
'reeeeﬁon—ageney-ﬂe-ePR-QM)—r
Where -the -applieation-of-reutratiravion-and-sedimentation
treatment -technology ~results -tn-inabitity -to-comply -with-the
manganese -limitations-set-forth-abever-the—-department -may -2k~
tow-the -pi-tevel-in-the -discharge -to-exeecedr-—to-a-small-ex-
tentr-the-upper-timit-of -9 rér-in-order-that-the -manganese-tim-
feattonz-witl-be-achieveds
Biseharges-of-iren-from-new-soureesy-as-definedunder-46-6BPR
Seetton-434rittblr-shali-be-Limited-to~6rb-mg ik - maeimem-al-
towable)-and-3r6-mglt-taverage-of ~daily -valves-for-36-consecu-
Em-éi-seharge-dayah
Fhe -depaptment-will-accept-turbidity -measurements-—to-monitor
BrBrSr-tf-the-permittee-can-demonstrate ~strong -pelationship
petween~the ~twe ~parameterss

(b) All.discharges-mest-register-net-pesieive-athztintey
teotal-athatin bty -muast -exeeed-total-aeidity)r Wherever BTCA
practices result in a point discharge, the discharge must meet
applicable efijuent limitations.

??;_5! In accorg_ﬁa nce with 40 CFR 434, for certain con-
stituents, A discharge from the disturbed areas is not subject
fo the effluent limitations ef-this-pule or BTCA standards of
26.4.638 if:

a the discharge is demonstrated by the permittce to
have resulted from a precipitation event equal to or larger
than a l0-year, 24-hour precipitation event, or snowmelt run-
off of equivalent volume; and

{B) the discharge is from faeilities BTCA practices
designed, constructed, and maintained in accordance with this
applicable-pule-implementing-the-act: sections (1) through
{4) and 26,4.639."

Ec) In the event that a discharge from the disturbed
area 15 so Jlarge that e uent mitations can not be reason-
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ably met using BTCA, the department may use exceedence of
historical background levels as a basis for determining the
need for an enforcement action.

8+ (6) Adeguate-faeiirtres-shali BTCA practices must be
1nsta11ed, operated, and maintained to treat any water dis-
charged from the disturbed area se-tkhat-ttto ensure
compliesance with all federal and state laws and regulations
and the Iimitations of this rule. ¥f-the-pH-of-water-te-be
drseharged -from-the disturbed-area-ts-tess-than-6-6r-an
autoratic-ltime-fecder-or-other-avtomatie-nreutratization-process
approved by -the ~department-shall be-instaliedr-operated,-and
maimtaineds--Fhe-department -may-suthorire-the —use —of-a-manunai
systemy—if -t -Finds -thats

tay-=ftow-is-infrequent-and -presernts-small-ang-infrequent
treatment -regqiirenents ke -mect-applicable -stangards -which-deo
not-require-use-of-an-avtomatie-neuntraliration-precess -and

thi-~timely-and-consiastrent-treatment-is-enseredr (AUTH:
Sec. 82-4-204 MCA; IMP, Sec. 82-4-231 MCA.)

26.4.634 RECLAMATION OF DRAINAGES (1) Design of -
reclaimed-Bdrainages design-shak: must emphasize channel and
floodplain dimensions that approximate the premining
configuration and that will blend with the undisturbed drainage
above and below the area to be reclaimed. The average stream
gradient shali must be maintained with a concave longitudinal
profile and the channel and floodplaln shatd must be d951gned
and constructed to:

{a) - establish or restore the channel to its natural
meanderrng habit or characteristic pattern with a
geomorphically acceptable gradient as determined by the
department. The habits or characteristics of individual
streams include thelr particular reactions. to general laws
related to stream work, whether or not streams have attained
the conditions of equilibrium, and the stream channel
morphology and stability;

(b) through™ (¢} Remains the same.

(d)  provide separation of flow between adjacent dralnag-
es and safely pass the runoff from a 24-hour precipitation
event with a 100-year recurrence interval, or larger event as
specified by the department, 1nclud1ng emergency spillways of
permanent impoundments;

(e} Remains the same. ‘

(f) establish or restore the stream to include, where
appropriate, a diversity of aquatic habitats (generally. a se-
ries of rlféles and pools) where-appropriatey that approxi-
mates the premining characteristics; and

(g) restore, enhance where practicable, or maintain nat-
ural riparian vegetation em-the-panks-ef-the-stream-in order
to comply with Rules 26.4,711 through 26rér$3526.4,7330

{2) At least 120 days prior to reclamation of drain-
age, the operator shall submit to the department detalled de-~
signs for the drainage or any modifications from the approved
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design based on sound geomorphic and engineering principles.
These designs must be certified by a qualified reglstered
professional engineer meeting the performance standards and any
design criteria set by the department, These designs must
represent the state-of-the-art in reconstruction of
geomorphically stable channels and must be approved by the
department before construction begins, The operator shali
notify the department when construction begins. The regraded
drainage must not be resoiled or seeded until it is inspected

and approved by the department.
%%;ii; Afternate rainage reclamation techniqgues may be

proposed in place of (1) (a), (1) (c), and the stream gradient
and longitudinal profile requirements of wsubsection (1) and
may be utilized if approved. The Pdepartment may not approve
alternate techniques unless they are as environmentally protec-
tive as the techniques they replace, No alternative to (1)r
{b), (d), (e), (£}, or (g) may be proposed or accepted.

(4) Any rmanent structure placed or constructed
within a perennial or intermittent stream must be certified by
a gualified registered professional engineer as meeting the

erformance standards and any design criteria specified by the
ge artment. (AUTH: Sec. B2-4-204 MCR; IMP, Bec. B2-4-231
MCA.)
26.4,635 GENERAL REQUIREMENTS FOR TEMPORARY AND PERMA-
NENT DIV OVERLAND FLOW, T F HALLOW GROUND

WATE L, IN . _AND AL STREAMS
(1) #he department may require or approve a Bdiversion
of flowr-i# whenever: required-or-approved-by-the -departments
shail-be-conatructed-for—the

(a) the purpose of divertiny is to divert water away
from disturbed areas, to minimize ercsion, to reduce the volume
of water requiring treatment amd or to prevent or remove water
from contact with acid~ or toxic-forming materialss; and

(b) the department finds that the diversion will not ad-
versely affect the water quantity and guality and related en-

vironmental resqurces of the stream. (See also 26.4.633,
23.1.%33 36,4.651, and 26.4.751.)

Z) No A diversion sharf-pe-leeated-so-as-te that
increases the potential for landslides nor-shali-diverstens-be
constructed-or-operated-te or allows entry of diverted water
into underground mines must not be created.

(3} Diversions skaF¥ must not be constructed to pass
large flow events into an adjacent drainage channel that would
result in excessive erosion in the pmatural channel, Water in
excess of the design event shalimust be conveyed in a stable
manner to an appropriate treatmen acllity im-erder to meet
effluent limitations before passing off the permit area.

(4) fa) Diversions shait must be designed, constructed,
stabilized, and maintained in-a-manmmer-whieh to prevents
additional contributions of suspended solids to streamflow, and
to runoff outside the permit area, to prevent material damage
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to surface and ground water outside the permit area, and to
assure the safety of the public to the extent possible, using
the best technology currently avajilable.

(b) Materials used to construct diversions must be
approved as acceptable by the department prior to their use.

{5) The design and construction oOf all stream channel
diversions and any related structures must be certified by a
gualified, registered, professional engineer as meeting the
performance standards and any design criteria set by the de-

artment.

53 (6) Excess excavated material not necessary for di-
version channel geometry or regrading of the channel shaii
must be disposed of in accordance with sub-chapter 5.
$6}(7) TopsSoil skai: must be handled in compliance with
Rules 26.4.701 through 26.4.703. (AUTH: Sec. 82-4-204 MCA;
IMP, Sec. B2-4-231 MCA.)

26.4.636 SPECIAL REQUIREMENTS FOR TEMPORARY DIVERSIONS

(1} For overland flow, through flow, shallow groundwater
flow, and flow from drainage basins of less than one square
mile, diversion design shal} must incorporate the following:

(a) A temporary diversions skaki must be constructed to
pass safely the peak runoff from a precipitation event with a
210-year, 24~hour recurrence interval, or a larger event as
specified by the department ;.

(b) eChannel lining ska¥: must be designed using stan-
dard engineering practices to safely pass design velocities.
Rip-rap Riprap skall must be maintained as needed following
individual storm eventsy,

(c) fFreeboard ska¥: must be as determined specified by
the department, but no less than 0.3 feet. Protection shakt:
must be provided for areas of transition in non-uniform flow
and for critical areas such as curves and swalesp,

(d) when If the department determines that the area
protected is a critical area as—determimed-by-the-department,
it may require that the design freeboard may be increased;,

(e} eEnergy dissipators sha¥: must be installed when
recessary-xt in streams where exit velocity of the diversion is
greater than that of the receiving stream.

(2) (a) Ephemeral or intermittent streams with drainage
areas larger than eme-{3 1 square mile and perennial stream
flow from within the permit area may be diverted, if the di-~
. versjons are approved by the department after-making-the-find-
ings-catted-for-in-Rule-26-4-648 in accordance with 26.4.635
and 26.4.651 and if the diversions comply with this-appliesble
rale-In-this-echapter-and other state and federal statutes and
rules.

tay (b) When Whenever streamflow is allowed to be
diverted, the stream channel diversion shad: must be designed, .
constructed, and removedr in accordance with the following
requirements:

(i) +The longitudinal profile of the stream, the channel,
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and the floodplain =kai*} must be designed and constructed to
remain stable and to prevent, to the extent possible using the
best technology currently available, additional contributions
of suspended solids to streamflow or to runoff outside the
permit area. These contributions ska¥® must not be in excess
of reguirements of state or federal law. Erosion control
structures, such as channel lining structures, basins, and
artificial channel roughness structures, sha¥i may be used in
diversions only when approved by the department as being nec-
essary to control erosiony,

(ii) +The combination of channel, bank, and flood-plain
configurations skhatt must be adequate to pass safely the peak
runoff of a l0-year, 24-hour precipitation event for temporary
diversions or larger events specified by the department. How-
ever, the capacity of the channel itself sheould must be at
least equal to the capacity of the unmodified stream channel
immediately upstream and downstream of from the diversion.

¢t} (c) When no longer needed to achieve the purppse for
which they-were it was authorized, ali a temporary diversions

shat} must be removed and the affected land regraded,
resoiled, and revegetated, in accordance with Ssub-€chapter 5
and Rales 26.4.701 through 26ér4r73526.4.733. At the time a
diversions are is removed, downstream water treatment
facilities previously protected by the diversion skail must be
modified or removed to prevent over-topping or failure of the
facilities. This requirement skal: does not relieve the persen
who -conducts-the -serip-or-undergreund —eperation operator from
responsibility for maintenance of a water treatment facility
otherwise required under whis-applicable-rule-in this sub-
chapter or the permit. (AUTH: Sec. 82-4-204 MCA; IMP, Sec.
82-4-231 MCA.)

26.4.637 SPECIAL REQUIREMENTS FOR PERMANENT DIVERSIONS

{1} Remains the same.

(2) All permanent diversions slyak: must meet the
requirements of Rule 26.4,634 and 26.4,635., (AUTH: Sec. 82-
4-204 MCA; IMP, Sec. 82-4-23T MCR.)

26.4.638 SEDIMENT CONTROL MEASURES (1) Appropriate
sediment control measures shafd must be designed, constructed,
and maintained using the best technology currently available
to:

(a} prevent, to the extent possible, additional contri-
butions of sediment to streamflow or to runoff outside the
permit area;

(b) meet the more stringent of applicable state or fed-
eral effluent limitations; amd

{c) minimize erosion to the extent possibler; and

(@) prevent, to the extent possible, the degradation and
contamination Of soil by spoil or other materials.

(2] Sediment control measures include practices carried

out within amd or adjacent to the disturbed area, The sedi-
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mentation storage capacity of practices in and downstream from
the disturbed area sha¥} must reflect the degree to which suc-
cessful mining and reclamation techniques are applied to re-
duce erosion and control sediment. Sediment control measures
consist of the utilization of proper mining and reclamation
methods and sediment control practices, singly or in combina-
tion. Sediment control methods include but are not limited
to:

(a) disturbing the smallest practicable area at any one
time during the mining operation through progressive backfill-
ing, grading, and prompt revegetation as required in Rules
26.4.711 through 26-4:-735826.4.733r;

(b) through (d) Remains the same.

(e) diverting runoff by using protected channels or
pipes through disturbed areas se-as-net to cause eliminate
additional erosion;

(£} through (g) Remains the same. (AUTH: Sec. 82-4-
202, 204, MCA; IMP, Sec. B82-4-231, 232, 233, 234 MCA.)

26.4,.639 SEDIMENTATION PONDS AND OTHER TREATMENT FACILI-
TIES {1} Sedimentation ponds, elther temporary or permanent,
sha¥t may be used individually or 1h series and smhaii must:

(a be constructed before any disturbance of the an area
that will drain into the pond takes place; and

{b) be located as near as possible to the disturbed ar-~
ea, and out of major stream courses, unless another site 1is
approved by the departmenty; and shaii

{c) provide a-mimimem an adequate sediment storage vol-
ume equal to:

(i) the accumulated sediment volume from the drainage
area to the pond for a minimum of 3 years. Sediment storage
volume skatlt must be determined using the universal soil loss
eguation, incIud1ng gully erosion ratesyr and the sediment deli-
very ratio converted to sediment volumey information if applic-
able, or using either the sediment density method or ether
another empirical methods derived from regional sediment pond
studies, if the method is approved by the department;

(i1) eorI-acre-Foot-for-each-acre-of-disturbed-arca-with-
e -the -upstream-drarinage -—area-or-a-grester-ameuni-if -regquired
by -the-department---the department -may -approve -a-sediment
storage-volume-of not less than 0.035 acre-foot for each acre
of disturbed area within the upstream drainage arear if-the
person-who-—conducts-the -strip-or-underground -mining -opera—
tiens, unless the operator affirmatively demonstrates that the
sediment volume for any site-specific area 1S less, or
demonstrates that sediment removed by other sediment control
measures rs-equalk-te-the will result in a reduction in the
sediment seerage-veolume load. A value greater than 0.035 acre-
feet per acre must be used whenever the department determines
it is necessary to contain a higher sediment yield. A2ll ponds
must be accurately surveyed immediately after construction in
order to provide a baseline for future sediment volume
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measurements; &r and, as applicable,

(iii) through (2) Remains the same.

(3) (a} Sedimentation ponds shait: must provide the re=-
quired theoretical detention time adequate to meet effluent
limitations described in 26.4.633 and for the water inflow or
runoff entering the pond from a 10-year, 24-hour precipitation
event (de51gn event), plus the average inflow from the under-
ground mine if applicable. "Theoretical detention time" is
defimed-as the average time that the design flow is detained
in the pond and is further defined as the time difference be-
tween the centroid of the inflow hydrograph and the centroid
of the cutflow hydrograph for the design event. Runoff di-
verted under Rules 26.4.635 through 26.4.637 away from the
disturbed drainage areas and not passed through the sedimenta-
tion pond need not be considered in sedimentation pond design.
In determining the runoff volume, the characteristics of the
mine site, reclamation procedures, and on site sediment con-
trol practices shall be considered. Sedimentation ponds shaii
must provide a theoretical detention time of not less than
twenty~four 24 hours, or any higher amount required by the
department, except as provided under-paragraphs-ta)y;-H)r-or
te} below.

ta} (b) The department may approve a theoretical detention
@on time of not less than 10 hoursyr-when if the persen-who-comn-—
duets-the-strip-or-undergreund mining -eperations operator
demonstrates that:

{i) through (ii) Remains the same.

t&¥(c) The department may approve a theoretical deten-
tion time of not less than 10 hours when the persen-whe-con-
duets-the —sbrip-or-underground -mining —operations operator dem-
onstrates that the size distribution or the specific gravity
of the suspended matter is such that applicable effluent limi-
tations are achieved and maintained.

te}(d) The department may approve a theoretical deten-
tion time of less than 24 hours te-any-level-of-detention
time;-when—-if the persen-who-conduets-the-strip-or-underground
mfning—cperi?&ons operator demonstrates to the department that
a chemical treatment process to be used:

(i) Remains the same.

(ii) is harmless to potentially affected bioclogic life
and rclated environmental values.

44+ (e) The calculated theoretical detention time and all
supporting documentation and drawings used to establish the
required detention times under suwbparagraphs subsections taky
(b), and (c), and (d) above sha¥i must be included in the
permit application.

(4) The water storage resulting from inflow shal: must
be removed by a mem—eleggimg noncloyging dewatering device or
a conduit spillway approved by the gepartment and shall must
have a discharge rate to achieve and maintain the require
theoretical detention time. The dewatering device shali must
not be located at a lower elevation than the maximum elevation
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of the sedimentatten storage volume,

(5) Each pepsen-who-conduets-strip-or-underground -mimimey
opesatirens operator shall design, construct, and maintain sedi-
mentation ponds to prevent short-circuiting to the extent pos-
sible.

(6) The design, construction, and maintenance of a sedi-
mentation pond or other sediment control measures in accor-
dance with this rule sha®} does not relieve the operator per-
seon~frem of responsibility for compliance with applicable
effluent limitations as contained in Rule 26.4.633.

(7) There shkakk-be-me must not be out-flow through the
emergency spillway during the passage of the runoff resulting
from the l0-year, 24-hour precipitation event or lesser events
through the sedimentation pond.

(8) Sediment shal: must be removed from sedimentation
ponds when the volume of sediment accumulates to 60 percent of
the design sediment storage volume. With the approval of the
department, additional permanent storage may be provided for
sediment and water above that required for the design sediment
storage, Upon-the-approval-eof-the-department-for-these-cases
where If additional permanent storage is provided above that
required for sediment under subsection (1) of this rule and
the theoretical detention time ig maintained, sediment
removal, upon approval by the department, may be delayed until
the remaining volume of permanent storage has decreased to 40%
pereemt of the total sediment storage volume provided-the-the-
oretical-detention-time -t -maintained.

(9) Embankments must be congtructed in compliance with
26.4.603 and the requirements of this rule.

9% (I0) An appropriate combination of principal and
emergency spillways skait must be provided to safely discharge
the runoff from a 25-year, 24-hour precipitation event, or
larger event specified by the department. The elevation of
the crest of the emergency spillway skaii must be a minimum of
1:6 foot above the crest of the principal splllway. Emergency
spillway grades and allowable velocities shkat: must be
approved by the department,

363 (11) The minimum elevation at the top of the settled
embankment sha¥: must be 1:8 foot above the water surface in
the pond with the emergency spillway flowing at design depth.
For embankments subject to settlement, this #+6 l-foot minimum
elevation requirement shail-appiy applies at all times,
including the period after settlement,

t+3#> (12) The constructed height of the dam shat® must be
increased a minimum of 5% pereemt over the design height to
allow for settlement, unless it has been demonstrated to the
department that the material used and the design will ensure
against all settlement,

42+ (13) The minimum top width of the embankment skaii
must not be less than the quotient of (H+35)/5, where H is the
height, in feet, of the embankment as measured from the up-
stream toe of the embankment.
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£¥3¥(14) The combined upstream and downstream side
slopes of the settled embankment shatl may not be less than
Py+5h:lv, with neither slope steeper than rvs2h:lv. Slopes
shalt must be designed to be stable in all cases, even if
flatter side slopes are required.

t¥4) (15) Soil must be salvaged from Pthe embankment
foundation area shati-pe-eteared-sf-ati-organre-mateer; pur-
suant to 26.4.701 through 26.4.703. &All other organic mate-
rial must be removed, all surfaces sloped to no steeper than
1v:1h, and the entire foundation surface scarified.

¢S5+ (16) ¥Fhe-£Fill material skaii must be free of sod,
large roots, other large vegetative matter, and frozen soil,
and in no case shakrt may coal-processing or coal mine waste be
used.

t++6+(17) The placing and spreading of fill material
shati must be started at the lowest point of the foundation.
The fiIT skalt must be brought up in horizontal layers of such
thickness as is required to facilitate compaction and meet the
design requirements of this rule, Compaction skaki must be
conducted as specified in the design approved by the depart-
ment.

++%#+(18) If a sedimentation pond has an embankment that
is more than 20 feet in height, as measured from the upstream
toe of the embankment to the crest of the emergency spillway,
or has a storage volume of 20 acre-feet or more, the following
additional requirements shak* must be met:

(a) &An appropriate combInation of principal and emer-
gency spillways shkall-me-provided-to that will discharge safe-
ly the runoff resulting from a 100-year, 24-hour precipitation
event, or a larger event specified by the department must be

rovided;

{b) tThe embankment shakt must be designed and con-
structed with a static safety factor of at least 1.5, er-a
higher-sxfery-factor-rs-designrated-by and a seismic safety
factor of at least 1.2. +#The department may designate higher

safety factors to ensure stability;

icj adppropriate barriers skakt must be provided to con=
trol seepage along conguits that extend through the embank-
ment; and

{d) ¢The criteria of the mine safety and health adminis-
tration as published in 30 CFR 77.216 and 26.4.315 shait must
be met.

++8) (19) Each pond shaiil must be designed and inspected
regularly during construction under the supervision of, and
certified after construction by, a qualified registered pro-
fessional engineer experienced in the construction of
impoundments. After construction, inspections must be made and
reports filed inh _the same manner_as for dams and embankments
under 26.4.642(8),

5} (20) The entire embankment, including the surround-
ing areas disturbed by construction, shak} must be stabilized
with-respect-to-erosion-by with a vegetative cover or other
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means immediately after the embankment is completed in order
to protect against erosion_and sudden drawdown., The active
upstream face of the embankment where water will be impounded
may be riprapped or otherwise stabilized. Areas in which the
vegetation is not successful or where rills and gullies devel-
op sha}}: must be repaired and revegetated in accordance with
Rutes 26.4.711 through 26:-4-735 26.4.733.

€264 (21) All ponds, including those not meeting the size
or other c¢riteria of 30 CFR 77.216(a), shali must be examined
for structural weakness, erosion, and other hazardous condi-
tions, and reports and modifications shai: must be made to the
department, in accordance with 30 CFR 77.216-3. With the ap-
proval of the department, dams not meeting these criteria (30
CFR 77.216(a)) shat* must be examined four times per year. If
an examination or inspection discloses that a potential hazard
exists, the person who examined the impoundment must promptly
inform the department of the finding and of the emergency
procedures formulated for public protection and remedial
action. If adequate procedures cannot be formulated or
implemented, the department must be notified immediately. The
department shall then notify the appropriate agencies that
other emergency procedures are required to protect the public.

21 (22) (a)  Sedimentation ponds and other treatment
facilities swafi must not be removed;

(i) sooner than 2 years after the last augmented seeding
within the drainage, unless otherwise approved by the de-

artment in compliance with 26.4.633 and evidence 1s provided
that the drainage basin has stabilized to the extent that 1t
was in the undisturbed state;

(11) wuntil the disturbed area has been restoredj; and the
vegetation requirements of Rwies 26.4.711 through 2&ré:-735
26.4.733 are metyr;

(I1i) until the drainage entering the pond has met the
applicable state and federal water quality requirements for
the receiving stream; and

(iv) until eviéénce is provided that demonstrates that
the drainage basin has stabilized to the extent that it was in
the undisturbed state.

(b) When the sedimentation pond is removed, the affected
land shaii must be regraded and revegetated in accordance with
Rutes 26.4.711 through 26r-2:%35 26.4.733 untess-the-pond-has
peen-approved-by-the department-For-retention-as-being
compatible-with-the-appreved -postmining -tand-use,

{c) If the department approves retention, the sedimenta-
tion pond shatt must meet all the reguirements for permanent
impoundments of Rufews-26.4.642 and 26,4.650.

(23) (a) Other treatment facilities must be designed to
treat the 10-year, 24-hour precipitation event unless a lesser
design event is approved by the department based on terrain,
climate, other site-specific conditions and a demonstration by
the operator that the effiluent Iimitations of 26.4.633 will be
met.
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(b) Other treatment facilities must be designed in ac-
cordance with the applicable requirements of sections (1)
through (21) of this rule.

(24) Runoff from areas above a structure impounding coal
waste or runoff from the surface of the facility and that may
cause instability or erosion of the impounding structure must
be diverted into stabllized diversion channels designed to
meet the requirements of 26.4.635 and 26,4.637 and designed to
safely pass the runoff from a 100-year, 6-hour design-
precipitation event.

{(25) (a) Excavations that will impound water during or
after the mining operation must have perimeter slopes that are
stable and must not be steeper than 3h:1lv or lesser slope de-
termined by the department to ensure stability., Where surface
runcoff enters the impoundment area, the sideslope must be
protected against erosion.

(b) Excavations must be certified initially by a
qualified registered professional engineer. <The department
shall perform subsequent Inspections. If any modifications are
necessary, the department shall promptly notify the operator.
(AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-231 MCA.)

26.4.640 DISCHARGE STRUCTURES (1) Discharge from
sedimentation ponds, permanent-and-temporary impoundments, and
diversions skal: must be controlled by energy dissipators,
riprap channels, and other devices, where necessary, to reduce
erosion, to prevent deepening or enlargement of stream
channels, and to minimize disturbance of the hydrologic
balance, Discharge structures shak: must be designed according
to standard engineering-design procedures and be certified by a
qualified, registered, professional engineer as meeting the
performance standards of this sub-chapter and any design
criteria specified by the department. (AUTH: Sec. 82-4-204
MCA; IMP, Sec. 82-4-231 MCA.)

26.4.641 ACID- AND TOXIC-FORMING SPOILS Drainage from
acid- and toxic-forming spoil into ground and surface water
shat: must be avoided by:

(I identifying, burying, and treating where whenever
necessary, spoil whieh that, in the judgment of the department,
may be detrimental to vegetation or may adversely affect water
quality if not treated or buried;

(2) preventing water from coming into contact with acid-
forming or toxic-forming spoil in accordance with sub—sections
26,4.501(3), 26.4.504, 26.4.507, and other measures as requircd
by the department; and

(3) burying or otherwise treating all acid-forming or
toxic-forming spoil within 30 days after it is first exposed
on the mine site, or within a lesser period required by the
department. Temporary storage of the spoil may be approved by
the department upon a finding that burial or treatment within
30 days is not feasible and will not result in any material
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risk of water pollution or other environmental damage. Stor-
age shar: must be limited to the period until burial or treat-
ment first becomes feasible., Acid-forming or toxic-forming
spoil to be stored shakri must be placed on impermeable materi-
al and protected from erosion and contact with surface water.
(AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82~4-231 MCA.)

26.4.642 PERMANENT AND TEMPORARY IMPOUNDMENTS (1) Per-
manent impoundments are prohibited unless constructed in
accordance with 26.4.504 and authorized by the department upon
the basis of the-folfowimg a demonstration that:

(a) the quality of the impounded water shati will be
suitable on a permanent basis for its intended use and, after
reclamation, will meet applicable state and federal water
guality standards; and

(b} discharge of water from the impoundment shaii will
not degrade the quality of receiving waters to less than the
water=-quality standards established pursuant to applicable
state and federal laws;

tpF (c) the level of water skali will be sufficiently
stable to support the intended use;

ter (d)  adequate safety and access to the impounded water
shatt will be provided for proposed water users;

{e) water impoundments skaliwill not result in the
diminution of the guality or quantity of water used by adja-
cent or surrounding landowners for agricultural, industrial,
recreational, or domestic uses;

¢te} (£) the design, construction, and maintenance of
structures shait will achieve the minimum design reguirements
applicable to structures constructed and maintained under the
Watershed Protection and Flood Prevention Act. P.L. 83-566 (16
U.8.C., 1006). Requirements for impoundments that meet the
size or other criteria of the mine safety and health adminis-
tration, 30 CFR %%=-2k6¢a) 77.216(a) are contained in U,S. soil
conservation service's tTechnical rRelease mNo. 60, "Earth
Dams and ReservoirsAF-June 1976. Regquirements for impoundments
that do not meet the size or other criteria contained in 30
CFR 77.216(a) are contained in U.S. soil conservation ser-
vice's pPractice sStandard 378, "Ponds," October 1978. The
technical release and practice standard are hereby incorporat-
ed by reference as they exist on March 13, 1979, Technical
rRelease mNo. 60 and pPractice sStandard 378 are on file and
available For inspection at the Helena office of the depart-
ment of state landsg, Capitol Station, Helena, Montana 59620;

£+ {g) the spillways are sized eF~the-impoundment-is to
meet the requirements of 26.4.634(17(d) and the impoundments
are adequate for -tts their intended purposes; amd

tg+ (h) the impoundment will be suitable for the approved
postmining land uses; and

(i) the' impoundment will have a minimum static safety
factor of 1.5 for the normal pool with steady seepage satura-
tion conditions and a seismic safety factor of at least 1.2.
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(2) Temporary-impoundments-of-water-in-whieh-the-water
t=a-itmpounded-by-a—dam-shatt All impoundments must meet the de-
sign and performance requirements of Rule-26:-4:-639 26.4.603
and 26.4.639.

{3F--Excavations—that -witt-impound-water -during or-after
the-mining-eperation-shati-have-perimever-skopes-thab-ane -spa—
kie-and-shall-not-be-stesper-than-3nriv-sr-ltesser-siepe -deter-
mined -by-the -department - --Where-surface -runeff-enters-the -im-
poundment -arear-the-side-siope-shatl-be-protected-against
erosion:

(3) Excavations that will impound water must meet the
requirements of 26.4,639(25).

(4) Slope protection shalii-be-provided to minimize sur-
face erosion at the site and sediment control measures skai:
be-required-where necessary to reduce the sediment leaving the
site must be provided.

(5) All embankments, of-temporary-and-permarent-impound-
mentsr--amd the surrounding areas, and diversion ditches dis-
turbed or created by constructionr-skhat: must be graded, fer-
tilized, seeded, and mulched to comply with the requirements
of Relea 26.4.711 through 26:-4:-73526.4,733 immediately after
the embankment is completed, previded except that the activer
upstream face of the embankment where water will be impounded
may be riprapped or otherwise stabilized. Areas in which the
vegetation is not successful or where rills and gullies devel-
op skal: must be repaired and revegetated to comply with the
requirements of Ru¥e 26.4.711.

(6) All dams and embankments meeting the size or other
criteria of 30 CFR 77.216(a) ska¥i must be routinely inspected
by a qualified registered professional engineery or by somaone
under the supervision of a qualified registered professional
engineer, in accordance with 30 CFR 77,216-3,

(7) All dams and embankments shka}: must be routinely
maintained during the mining operations, Vegetative growth
shatt must be cut where necessary to facilitate inspection and
repairs. Ditches and spillways shat: must be cleaned. Any
combustible material present on the surface, other than mate-
rial such as mulch or dry vegetation used for surface stabili-
ty, shali must be removed and all other appropriate mainte-
nance procedures followed.

(8) All dams and embankments that meet or exceed the
size or other criteria of 30 CFR 77.2-216(a) skal: must be
inspected and certified to the department by a qualified reg-
istered professional engineer, immediately after construction
and annually thereafter, as having been constructed and main-
tained to comply with the requirements of this section. All
dams and embankments that do not meet the size or other crite-
ria of 30 CFR 77.216(a) shati must also be inspected and cer-~
tified annually until bond release by erther a qualified reg-
istered prolessional engineer or-a-registepred-land-surveyor.
These reports must be submitted to the department annually and
the operator shall retain a copy of each report at or near the
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minesite, Certification reports shari must include statements
on:

{a) through (d) Remains the same.

{(9) Plans for any enlargement, reduction in size, recon-
struction, or other modification of dams or impoundments shaii
must be submitted to the department and shait: must comply with
the requirements of this sub-chapter. Except where a
modification is required to eliminate an emergency condition
constituting a hazard to public health, safety, or the envi-
ronment, the modification must not be initiated until the de~
partment shati approves the plans before-medificarien—tbegins,

(10) If an impoundment does not meet the requirements of
paragraphs sections %+ (1) through 9 (6), the impoundment
area shali must be regraded to approximate original contour
and revegetated in _accordance with 26.4,711 through 26.4.733.
(AUTH: Sec. B82-4-204 MCA; IMP, Sec. 82-4~231 MCA,)

26.4.643 GROUNDWATER PROTECTION (1) Mining sha®: must
be conducted to control the effects of mime drainage; from
pits, cuts, and other mining activities and disturbances. in
sweh-manner-as to-prevent-or-contret The permittee shall pre-
vent or control discharge of acid, toxic, or otherwise harmful
mine dralnhage waters into groundwater flow systems and-te-pre-
vent s0_that adverse impacts on suweh groundwater flow systems
er and on approved postmining land uses are prevented.

T (2) Backfilled materials =shat: must be placed to mini-
mize adverse effects on groundwater flow and quality, to mini-
mize off-site effects, and to support the approved postmining
land use. The permittee shati-be is responsible for performing
monitoring according to Rwke 26.4.645 to ensure that operations
conform to this requirement. (AUTH: Sec, 82-4-204 MCA; IMP,
Sec. 82-4-231 MCA.)

26.4.644 PROTECTION OF GROUNDWATER RECHARGE (1) The
disturbed area shaii must be reclaimed to restore the approxi-
mate pre-miming premining recharge capacity through restora-
tion of the capability of the reclaimed areas as a whole to
transmit water to the groundwater system, The recharge capac-
ity shewld must be restored to support the approved postmining
land use, minimize disturbances to the prevailing hydrologic
balance in the mine plan and adjacent areas, and provide a
rate of recharge that approximates the pre-mimimg preminin
recharge rate, The permittee shall ke-respensible- mohi-
torimg according to Rele 26.4.645 to ensure operations conform
to this requirement.

(2) The permittee shall be-respemsible-for collecting
data er and conductimg studies as requested by the department
to thdreate-that determine whether the recharge capacity of
the mined lands can be restored to the approximate pre-mimimg
premining recharge capacity. (AUTH: Sec. 82-4-204 MCA; IMP,
Sec. 82-4-231 MCA.) ) -
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26.4.645 GROUNDWATER MONITORING (1) Groundwater lev-
els, infiltration rates, subsurface flow and storage charac-
teristics, and the quality of groundwater shait} must be moni-
tored in a manner approved by the department to determine the
effects of strip or underground mining operations on the
recharge capacity of reclaimed lands and on the quantity and
quality of water in groundwater systems in the mine plan and
adjacent areas. When operations are-semducted-in-such-a-mamn-
mer-that may affect the groundwater system, groundwater levels
and groundwater guality skai}i must be perlodlcally monitored
using wells that can adequately reflect changes in groundwater
quantity and quality resulting from such operations.

{2) Monitoring shkali must:

{a) include measurements-frem-z-sufficitent-number-of
wetls-amd-physical and chemical analyses of aquifer, overbur=
den, and spoil characteristics and the measurement of the
quantity and guality of water in all disturbed or potentlallx
affected geologic strata within and adjacent to the permit
area, Affected strata are all those adjacent to or physically
disturbed by mining disturbance and any aquifers below the
base of the spoils that could receive water from or discharge
water to the spoils. Aquifers that must be monitored include
those where water level data indicate the potential for
interaquifer comingling of groundwater hetween the aquifers and
the spoil through the geologic units, unplugged drillholes, or
fractures that connect the spoils with the underlying aquifers.

Monitoring must be of sufficient frequency and extent to
adequately identify r-tand, the-strata-bemeath-the-fowest-coxi
seam-to-be-mined -rE-water-ltevel-data-indieate-a-potentiat-for
the -lteakage -of-water-through ~these-strata) -that-are adegquate-to
refreet changes in groundwater quantity and quality resulting
from those-yebivitiess mining operations; and Menttering-skall

{b) be adequate to plan for modification of strip or
underground mining operations, if necessary, to minimize dis-
turbance of the prevailing hydrologlc balance,

(3) The department may require the permittee to develop
addittonat-wells expand the groundwater monitoring system if
whenever a significant impact to the hydrologi¢ balance of the
permlt and adjacent area 1s likely and the expanded monitoring
is needed to adequately monitor the groundwater system. As
specified and approved by the department, additional hydrologic
tests, such as infiltration tests and aquifer tests, shab: must
be undertaken by the permittee to demonstrate compliance with
this rule.

{4) Whenever an applicant demonstrates by the use of the
probable hydrologic consequences determination (see 26.4.314)
and other available 1nformation that a particular water-bearing
stratum in the proposed permlt or adjacent areas does not have
a significant role in maintaining the hydrologic balance within
the cumulative impact area, the department may waive monitoring
of that stratum.

{5) Groundwater monitoring must proceed through mining
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and continue until bond release. The department may allow
modification of the monitoring requirements, except those
required by the Montana pollutant discharge elimination system
permit, including the parameters covered and sampling
frequency, 1f the operator or the department demonstrates,
using the monitoring data obtained under this paragraph, that:

{a) (1) the operation has minimized disturbance to the hy-
drologic balance in the permit and adjacent areas and prevent-
ed material damage to the hydrologic balance ocutside the per-
mit area;

(ii) water quantity and guality are suitable to support
approved postmining land usesg; and

{iii) the water rights of other users have been protected

or replaced;
(b})  monitoring is no longer necessary to achieve the
purposes set forth in the monitoring plan approved under this

rule, or

(c}) with regard to monitoring related to an alluvial
valley floor, monitoring of the essential hydrologic function
of the alluvial valley floor is ensured under the modified

rogram,

{6) Sampling and water guality analyses must be conduct-
ed accorgding to the methodology in either the current 15th
edition of "Standard Methods for Examination of Water and
Wastewater” or the methodology in 40 CFR Parts 136 and 434.
Copies of these documents are available at the department's
main office in Helena,

{(7)  Whenever monitoring reveals noncompliance with the
permit, the Act, or the rules adopted thereunder, the permittee
shall immediately take steps to minimize adverse etfects.

Those steps include, but are hot limited to, accelerated or
additional monitoring, abatement, and warning Of all persons
whose health or safety is in imminent danger. The permittee
shall, within five days of discovery of noncompliance, notity
the department of noncompliance and remedial measures taken,

(8)  Results of groundwater monitoring activities must be
reported to the department semiannually, and all monitoring
data must be maintained on a current basis for inspectlon at
the mine office. Any sample reésults indicating a permit

violation must be reported to the department within 5 days of
receipt ot results. (AUTH: Sec. 82-4~204, 205 MCA; IMP, Sec.
§2-4-231, 232 MCAQ) —

26.4.646 SURFACE WATER MONITORING (1) Surface water
monitoring shali must be conducted in accordance with the mon~
itoring program submitted under Ruke 26.4.314 and approved by
the department. PFhe-department-shaltt-determine-the -pature-of
data;-fFrequency-of-collectionr-and-reporting -regquirementss
Monitoring skak: must:

(a) Remains the same.

(b) in all cases in which analytical results of the sam-
ple collections indicate noncompliance with a permit condition
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or when-an applicable standard-kas-eeeuwrred, result in the
person-whe-condpets-the —strip-or -uaderground -mining —operarions
operator notifying the department within 5 days of the
noncompliance and of the remedial measures taken and complying
with section (6) below, These remedial measures inciude, but
are not limited to, accelerated or additional monitoring,
abatement, and warning of all persons whose health and safety
1s in imminent danger. Where Whenever a violation of a Montana
pollutant discharge elimination system (MPDES) permit effluent
rimieakion -noncompliance -has-oecurred occurs, the persem-whe
eenducts ~strip-or -underground -mining -operations operator shall
forward the analytic results concurrently with the written
notice of noncompliance;

¢er(2) reswle-tm-quarteriy The operator shall submit
semi-annual reports te-the-department;-to-rnerude includin
analytical results from each sample taken during the gquarter
gemester to the department, Any sample results whieh that
indicate a permit violation wit: must be reported immediately
to the department. Im-those-cases-where However, whenever the
discharge for which water monitoring reports are required is
also subject to regulation by a MPDES permit and where-such
that permit imeludes-provisions-—fer-equivalent-reporting
regquirements-and requires filing of the water moni- toring
reports within 90 days or less of sample collection, the
Efoileowiny -akternative —procedure-ghati-pe-used: --Fhe-persen-who
condnebs-the-strip-or-—underground -mining -operakieons the opera-
tor shall submit to the department on the same-time schegule
a® required by the MPDES permit or within 90 days following
sample collection, whichever is earlier, a copy of the com-
pleted reporting form filed to meet MPDES permit requirements.

¢2¥(3) Monitoring shai: must be conducted at appropriate
frequencies to measure normal and abnormal variations in con-
centrations.

€3¥(4) After disturbed areas have been regraded and sta-
bilized according to this-msuie 26.4.501, the persen-wheo-con-
ducts-strip-or-underground mining -eperations operator shall
monitor surface water flow and quality. Data grom this moni-
toring may be used to demonstrate that the quality and quanti-
ty of runoff without treatment is consistent with the require-
ments of this rule to minimize disturbance to the prevailing
hydrologic balance, to demonstrate that the drainage basin has
stabilized to the-extent-that-tt-was-im-the its previous, un-
disturbed state, and to attain the approved postmining land
use. These data may also provide a basis for approval by the
department for removal of water quality or flow control sys-
tems and for bond release.

4%+ (5) Equipment, structures, and other devices neces-—
sary to measure and sample accurately the quality and quantity
of surface water discharges from the disturbed area shald must
be properly installed, maintained, and operated and shalki must
be removed when no longer required.

+5+(6) The permittee shall provide an analytical quality
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control program including standard methods of sampling and
analyses such as those specified in 40 CFR 136 ang 434 or_ac-

cording to the methodology in the current 15th edition of
TStandard Methods for the Examination of Water and Wastewater."

Copies of these documents are available at the department of
state lands, Capitol Station, Helena, Montana 59620,

{7) Surface water monitoring must proceed through minin
and continue until bond release, ({AUTH: Sec. §§~4—§03, 205
MCR; IMP, Sec. 82-4-231, 232 MCA.)

26.4.647 TRANSFER OF WELLS +{if--Am-epploratory-or-meri-
toring -wetl-may-onty-pe-transfersed-by -the-persen-who —conducts
strip-op-urderground -mining operations -for-further-use-as—n
water-weltk-with-the-priopr-approvai-of -the -department:

t2)}--Ati-frowing-wells-shiatt -lve-permanentiy-seaied-uniess
approved-by-the -department -for-other-uses:--Fhe—depaptment -may
regquire-a-written-peguest-from-a-tandowner whe-desrres-that-a
driti-site-be-pestkaimed -an-s-wekls

t3)~-Bpon-an-approved-transfer-of -a-welt-the -transferee
shatis

ta)-—assume~-primary -tiability-for-damages-to-persons-or
property-from-the-welis

b} --plug-the-well-when-necessary -and -prior -te -abanden—
ment-of~che -well --and

teF-—assume ~primary-responsibitity-for-compiiance -with
Rale-26-4:-1005-and-Rutes-26-4-1+10F-through~26réribior

t4})--Upeon-an-approved-transfer-of-a-wellr-the -epansferor
shati-be-secondarity-tiable-for-the-tranfereels-obkigations
undepr-subsection-{3}-above-untit-reltearse-of -the-bond:

(1) With prior approval of the department, the permittee may
allow the surface owner to use an exploratory well or a
monitoring well as a water well, To obtain departmental
approval, the surface owner must submit a written request for
transfer and evidence that the well has been completed in
compliahce with standards established by the board of water
well contractors. The permittee remailns responsible Lor proper
management of the well and site until final bond release,
{AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. B2-4-223, 23] MCA.)

26.4.648 WATER RIGHTS AND REPLACEMENT (1) The permittee
shall replace the water supply of any owher of interest in
real property who obtains all or part of his supply of water
for domestic, agricultural, industrial, or other legitimate
use from surface or underground source wheme if such supply
has been affected by contamination, diminution, or interrup-
tion proximately resulting from strip or underground mine
operation by the permittee. (AUTH: Sec. 82-4-204, 205 MCA;
IMP, Sec. 82-4-253 MCA.)

26.4.649 DISCHARGE OF WATER INTO UNDERGROUND MINES

(1) Surface and groundwaters shat: must not be
discharged, diverted, or allowed to infiltrate into existing
underground mine workings. (AUTH: Sec. 82-4-204, MCA; IMP,
Sec. 82-4-231 MCA.)
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26.4.650 POSTMINING REHABILITATION OF SEDIMENTATION
PONDS, DIVERSIONS, IMPOUNDMENTS, AND TREATMENT FACILITIES

{1) Before abandoning the permit area, the person-whe
eonduets-the -strip-er-underground -mining -eperations operator
shall renovate all permanent sedimentation ponds, diversions,
impoundments, and treatment facilities to meet criteria
specified in the detailed design plan for the permanent
structures and impoundments,

(2) All temporary sedimentation ponds, diversions, im-
poundments and treatment facilities sha¥* must be regraded to
the approximate original contour and reclaimed prior to aban-
donment of the permit area. (AUTH: Sec. 82-4-204 MCA; IMP,
Sec, 82-4-231, 232 MCA.)

26.4.651 STREAM CHANNEL DISTURBANCES AND BUFFER ZONES

(1) No Iand within 100 feet of a perennial stream or
intermittent stream or a stream reach with a biological —
community determined according to subseectten section (3) below
skhatt may be disturbed by strip or underground mining
operat ns, nor may the stream itself be disturbed, except as

roved in accordance with Rukes 26-4:635 26.4,634 through

26 4-635 26.4.637 and 26.4.751, nnkess~bhe-§§§ar e
specifieaily-autherkres-strip-or-underground -miring -operations
eteser-to-or-through-seek-a~stream upon finding by the

department that:
(a) that the original stream ech + function will be

restored in accordance with 26.4.634 and 26.4.751; and

(b) during and after the mining, the water guantity and
quality and other environmental resources of the stream and the
lands frem-the -stream-seckreom within 100 feet of the stream
strip-or-uanderground -mining-operations-shatt will not be ad-
versely affected

(2) ®Phe Any area not to be disturbed shakt must be
designated a bu fer zone and marked as specified in sub-ehapter
S 26.4.524.

A stream with a blologlcal community shaii-pe is
determined by the existence in the stream at-any-time of an
assemblage of two or more species of fish, amphibians,
arthropods or molluscans amimats-whieh that are:

(a) through (c) Remains the same.

(d) ‘These species must be longer than 2 millimeters at
some stage ef-the-part of their litfe cycle spent in the flow-
ing water habitat. (AUTH: Sec, 82-4-204 MCA; IMP, Sec. 82~4-
231, 232 Mca.) .

26,4,652 WELLS AND UNDERGROQUND OPENINGS: SAFETY

(1) Each exploration well, other than-drrii-er-bureholes;
wells, and all other exposed underground openings whieh-have
peen-tdentifred in the appreved permit appiieation-shati area

must be temporarlly sealed before use and temporarily protected
during use by barricades, fences, or other protective devices
approved by the department. The permittee shall periodically
inspect these devices and maintain them in good operating con-
dition. (AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-231 MCA.)
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26,4,701 REMOVAL OF PORSOIT. (1) Alt-tpecs-and-large
shrebs —that -wonld-rrtepfere with -the -use-af-topsoil-muse-be
eleared -before-topseil-removalr«oill-avatlable-topsotl-ashall-be
removed -Erom-the -arer o f-kand -affected before-fuprther
dratuphanee —secnrer--Fhe -aperaton -shall -segregate -surface -soil
material-{thk-and-poosibly -pertions -of undeplying-B-and -2
horizrons)-Erom-subaprfree-soil -matepialk - (B -2nd ~C-horizens)-in
the -salvager-stockpiling -and -redistriburion-of -topseil -~ -Baing
the -se il -survey -information -regnired «in - -Sub-Chapter-3r-the
operator -shall-recommend -te~the -deparement -the -depths-to-which
it -feels -each -of ~the-two-soik -Lifts -for-eaek -soil -phase -and
mapping -unit-sheuld -be -sondueted - --Bhe-operater-shatl-then
proceed -in-acoordance -with -the department Ly -pecommendation;--F£
the —operator demonstrates -te -the -satisfaction-of -the departmene
that -suek -segregarion-with -regard -te -2 -speeifie-seil-phase-or
mapping -unit-is-immateriak-te-the -poatmining -produstivity -and
stability -of-sueh-soilr-segregavinn-shatl-pot-be-reguired:
Prior to any surface disturbance hy the mining operation, and
after the removal of vegetation that would interfere with soil
removal and use, all 301l suitable for reclamation use must be
removed, Exceptions may be granted if the operator demonstrates -
to the satisfaction of the department that a site-~specific
disturbance would be ingignificant and that soil loss,
degradation, contamination, or impairment of quality would not
occur.

) Topseil-remeval-shall-precede-ecaeh-step-of-the-mining
operation---Fopsett The operator shall use a multiple~lift
soil handling method consisting of the separate handliing of
surface soil (A, E, and possibly upper B or C horizons) and
subsurface soil (underlving B and C horizong) during salvage,
stockpiling, and redistribution, unless, for any particular soil
component, the operator affirmativelv demonstrates, and the
department finds, that multiple lifts are not necesgsary to
achieve reclamation consistent with the Act, rules and
reclamation plan.

(37 The operator shall limit the area from which soil is
removed at any one time to minimize wind and water erosion.

The operator shall take oOther measures, 48 Recessary and With
departmental approval, to control erosion.

(4) Undisturbed solls must be protected from contamination
and degradation and soil salvage operations w:kE must be
conducted in a manner and at a time that minimizes erosion,
contamination, degradation, compaction, and deterioration of the .
biologieal, chemical, and physical properties of the tepsoil. :
(AUTH: Sec. 82-4-204 MCA; IMP, 82-4-232 MCA.)

26.4.702 REDISTRIBUTION AND STOCKPTIING OF PGPSOIL

(1) —PepsSoil shai: must be immediately redistributed
according to the requirements of subsections {4}y (5)7 and (6)
below on areas graded to the approved postmining configuration.

(2) The-tepsfoil shali must be stockpiled if swifieient
graded areas are not immediately available for redistribution.
Stockpiles-of-satvaged-topsSoil stockpiles shakl must be located:
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tn-an—area where they will not be disturbed by emgeims mining
operations and will not be lost to wind or water erosion-e®
surface-runcff, All unnecessary-eCompaction, and
contamination, and degradation of the stockpiles skal® must be
etimimawed minimized; and, once stockpiled, the eepsoil shali
must not be rehandled until replaced on regraded disturbanses
areas, unless authorized by the department. The-soperator-shall;
dunring-the -first-appropriate -seasonr-plant -a-nonr—-noxitous-annuat
opr-perennial-vegetative —cover-—-Proposed -stockpite-ltecations
shatl-pe-indieared ~on-the -map -submitted-as -part-of-an
application-for-a-pepmits

(3) VWhere-tha-remevalt-of-vegetrative-maveriat,-topseil-or
other-mateprial-map-pesult-in-eresion-that-may-cause-atr-~or-wa-
ter-poilukiony-the-department-shaltl-timit-the-size-of-the-aren
Erom-whick-ropseil-is-pemoved-ab-any-one-tine-and -~specify-meth-
ods ~of ~treatment -ro ~control -erosion o f -exposed overburden --Sueh
other-measupres -2y ~the -deparement -may -require-sr-approve—to-con—
treol-erosion-shatl-alse -be-takens

(a) Inactive soil stockpiles must be seeded or planted
with an effective cover of non-noxious, quick-growing, annual
and/or perennial plants during the first normal period favorable
for planting.

{(b) Active stockpiles or stockpiles that will be used
within 1 year do not require seeding. However, other measures
must be taken as necessary to minimize erosion.

(1) Fm-finab-grading;-spoti-surfaees Prior to soil redis-
tribution, regraded areas shal* must be deep-tilled, subsoiled,
searrfred or otherwise treated as required by the department to
eliminate slippage zemes-that-may-develop-bebtween-deposited
topaeii-and-heavy -textured-spoil-surfaces potential at the
soil/spoil interface, to relieve compaction, and to promote
root amd-water penetration and permeability of spoils. This
preparation must be done on the contour whenever possible and to
a minimum depth of 12 inches, -Pre-eperater-shali-take-ali
MeANVPEs -REsesRALY —Le —2ssupe ~the -astability-of-topaoil-on-gqraded
spoil-stopess

(5) Bxkreme The operator shall, eape-shall-be-exepcised
during and after redistribution, prevent, to the extent

ossible, to-guard-asaimst-spoil and soll compaction, protect
against soil erosion, contamination, and degradation, and
minimize the deterioration of the biological, chemical, and
physical properties of the soll. durimg redistrrbubiron and
therecafrers

(6) TepsSoil shali must be redistributed in a manner and
ab-a-kime thats

¢2} achieves am approximate uniform thicknesses consis-
tent with soil resource availability and appropriate for the
postmining vegetation, land uses, contours, and surface water
drainage systemsy, Soil replacement must be done on the con-
tour, whenever possible.

bF-minimizes -compaction-and -erosion-of -the -spoit-and
tepseil-and-eontamination-of-the -topsoilyr-and

{e)--mintmizes deterioration-of-the -biokegiealrchemieaky
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and -physieal-properties-—of-the -topsoil;

) —-En-the -case-ef-abandoned -poadsr-the -roadbeds ~shall -be
rippedy-discedr—or-othemise -conditionad -batope-topsoil-is-ne=
placed: --Bhe -department -may ~prescrpibe-alternate-conditioning
and -additional-methods -for-the-pactamarion-of -abandored -road-
bodes

8+ (7) Tf-meeewmwary; rRedistributed tepsoil shali must be
reconditicned by diseingr-chiselimer subsoil ing or other™
appropriate methods _approved by the department., Soil
reconditioning must be done on the contour, whenever possible.
Gypsumy-time;-fertiliren;-or-other-amendments-shali pe -added-in
accoprdanee —with -Rule-216-4:718-on a2y -staved-tn-the -approved
reclamation-ptan;--Rates —of-amendment-application-shatl-be
determined -py-seil-tests-performed-by-a-taboratory -using
standardired-and-deparimentaily-approved-procedures: (AUTH:

Sec. 82-4-204 MCA; IMP, 82-4-232 MCA. )

26.4.703 SUBSTITUTION OF OTHER MATERIALS FOR B@PSOIL

(1) Any application for permit or accompanying reclamation
plan whieh that for any reason proposes to use materials other
than, or along thh tepsoil for final surfacing of spoil or
other disturbances sﬂmH must document problems of tepsoil
quantity or quality. The following requirements must be met
before use of material other than ®eopsoil will be allowed:

ti)~~the -permittee -must-demonstrate -that-the-selected
overbuprden-materials-or-an-overburden—topssil-mixture-is-equak-
ty-or-mere-suttable -fop-pestoring -tand-capability-and-predue-
riviby-hy-the cpesults -of ~chemieal-and -physicat-anatyses--Baing
standardized-and-departmentaily -approved -procedures;-these
analtyses-shali-inelede -determinations-of-pHr-eleetpricat -condue~
tivieyr-sodivm-abserprion-patior-texturer-net-aeidiby ~om-alha-
rinibyr-and-such-other-analyses-as-peguinred-by-thedeparement -
Bhe -department -aiso-may ~reguire -that-sesples—of-field-site-tri-
ats-or-greenhouse —tests -be-unsed -bo-demonstrate-the -feasibiliby
of-using-such-overburden-matertatay

{2} -~the -ehemieat -and-physieat-analtyses-and-the-resuies-of
fieltd—site<pprials-and-greenhonse -tests—are-accempanied by wcep-
tifieations-from-a-guatifited -tabopratery ~and -a-gquakified -seil
seientist-or-agronomist r-pespectivelys

£3}~~the-atternate -material -must -be-remeoved r-segregated;
and-replaced-in-confornance -with-this-seetions

t4)--the ~-permittee -must—demonstrate-thar ~the -atternate
materialt-wiltl-neot-contpribate-to-nor-cauvse-pelkivtionof-surfree-
or -gnderground -wakters s -and

£5F-~the -permittes-must —demonastrate —that -the -alternabe
matepial-will-suppeort-a-diverse —cover-of-predominantlv-native
perennial--species-—consistent —-with-Rule-26r4-3kkr

{(a) The operator shall demonstrate and the department
shall find that the resulting medium i& at least as capable as
the soil of supporting the approved vegetation and peostmining
land use (see 26.4.304(7) and (11}).

{b) The medium must be the best available in the permit
area to support vegetation,
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(2) Soil substitutes must be handled consistent with
26,4.701 and 26,4,702., (AUTH: Sec. 82-4-204 MCA; IMP, B2-4-
237 MCA; NEW, 1980 MAR p. 725, Eff. 4/1/80.)

26.4.711 ESTABLISHMENT OF VEGETATION {1) A diverse,
effective, and permanent vegetative cover of the same seasonal
variety and utility as the vegetation native to the area of land
to be affected must be established. This vegetative cover must
also be amd capable of meeting the criteria set forth in 82-4-
233 shait and must be established on all areas of land affected
except on -water-areas-and-surface-area-of roads surfaces and
below the low-water line of permanent impoundments that are
approved as a part of the postmining Tand use. Vegetative cover
wiltk-pe is considered of the same seasonal variety whemif it
consists of a mixture of species of equal or superior utility
when compared with the natural vegetation during each season of
the year. Reestablished vegetation must meet the requirements
of applicable state and federal geed, poisonous and noxious
plant, and introduced species laws and requlations, For areas
designated prime farmland that are to be revegetated to a vege-
tative cover as previously described in this rule, the require-
ments of Rutes 26.4.811 threuwsh and 26,4,815 skak: must alsc be
met. (AUTH: Sec. 82-4-204 MCA; IMP, 82-4-233, 235 MCA,)

26.4.712 USE OF INTRODUCED SPECIES IN REVEGETATION This
rule is proposed to be repealed and can be found on page 26-
593 of the ARM.

26.4.713 TIMING OF SEEDING AND PLANTING (1) Seeding and
planting of disturbed areas ska$i must be conducted during the
first mermat appropriate period for favorable planting after
final seedbed preparation but skai: may not im-me-ease be more
than 90 days after #opsoil has been replaced, unless a variance
is approved by the department. The mermat appropriate period
for favorable planting ska¥f-ke is that planting time generally
accepted locally for the type of plant materials selected to
meet specific site conditions and climate. (AUTH: Sec. B82-4-
204 MCA; IMP, B2-4-233, 234, 235 MCA.)

26.4.714 COVER CROPS AND MULCHING Lll Arl-diaturbed
areas-whieh-pave -been-topsoried -witi-be-seededr-as-soon-as
praetisable withk-2-temporary-cover-of-smatl-grains ;grasses;-or
legumes-to-controt-eresion-until-an-adequate -permanent -cover-ta
establisheds As soon as practical, a mulch or a cover crop of
small grains, grasses, or leqgumes, or both, Muleh-shati must be
used on all regraded and tepresoiled areas to control erosion,
to promote germination of seeds, and to increase the moisture
retention of the soil until an adequate, permanent cover is
established. Mulch shal: mugt be anchored to the soil surface
where appropriate to ensure effective protection of the soil and
vegetation. The mulch or the cover crop regquirement, or both,
may be suspended if the operator demonstrates to the de-
partment's satisfaction that they are not needed to control air
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or water pollution and erosion. (AUTH: Sec. 82-4-204 MCA;
IMP, 82-4-233, 235 MCA.)

26.4.715 SFELECTION OF SPECIES FOR WILDLIFE This rule is
proposed to be repealed and can be found on page 26-594 of the
ARM.

26.4.716 METHOD OF REVEGETATION (1) All revegetation
shatk: must be in compliance with the approved reclamation plan
and carried out in a manner that encourages a prompt vegetative
cover and recovery of productivity levels.

(2) An operator shall establigh a permanent diverse vege-
tative cover of predominantly native species of the same sea-
sonal variety and utility found on the premine area by drill or
broadcast seeding or planting, by seedling transplants, by
establishing sod plugs, or by other methods. All methods must
have prior approval of the department. Revegetation must be
capable of self-regeneration., All seeding shalt must be done
on the contour unless otherwise approved by the department.
When grasses, shrubs, or forbs are seeded as a mixture, they may
be drill seeded in separate rows at intervals specified in the :
standard soil conservation service (SCS) planting guidelines.
Suwek -mined -veedings -shali-be-done-in-this-marner -wherever
necessary-te Mixed seedings must be conducted in a manner and
at a time that will avoid deleterious competition of different
vegetal types or to aveoid seed distribution problems due to
different seed sizes.

{3) The operator shall utilize seed and seedlings
genotypically adapted to the area when available in sufficient
gquality and quantity, Seeding rates must be calculated on a
pure live seed basis, and purity and germination percentages
must be documented. Amr-eperater-shail-plant-seed-of-a-pure-and
viable -naburer--Ohress-otheryise —approved-by -the -departments
seed-shalti-be-at-least-96%-pure-—-Seeding-rates-shall-refiect
purity-and-germination-perccnragess

(4) To the extent possible, the operator shall utilize
seed mixes free of weedy or other undesirable species and shall
utilize the best reclamation and land management technicues
available to prevent establishment of noxious weeds on all
disturbed and reclaimed areas., The operator shall control
noxious weeds in accordance with the Noxious Weed Management Act
(7-22-2101 through 7~22-21853, as amended). Specific control
plans must be approved by the department,

{5 Introduced species:

(a) may be substituted for native species as part of an
approved plan for alternate revegetation; or

(b)  may be established as a part of the permanent diverse
vegetative cover in compllance witE 56.4.758125. (AUTH: Sec.

§2-4-204 MCA; IMP, 82-4-233, 235 MCA.)

26.4.717 PLANTING OF TREES (1) Wkere Whenever tree
species are necessary to comply with 82-4-233, the permittee
shall plant trees adapted for local site conditions and climate.
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Trees skat: must be planted in combination with an herbaceocus
cover of grains, grasses, legumes, forbs, or woody plants to
provide a diverse, effective, and permanent vegetative cover
with the seasonal variety, succession, and regeneration capa-
bilities native to the area. If necessary to increase tree
survival, the herbaceous ¢over may be delaved providing that
measures are taken to control air and water pollution and ero-
sion. (AUTH: Sec. 82-4-204 MCA; IMP, 82-4-233, 235 MCA.)

26.4.718 SOIL AMENDMENTS AND OTHER MANAGEMENT TECHNIQUES

(1) Soil amendments shai must be used as necessary to
supplement the soil and to aid in the establishment of a perma-
nent vegetative cover as specified in the approved reclamation
plan or as later deemed necessary by the department. Sei:
amendment ~applieation-rates-shall-be-based -on-need-as-deter-
mined-by-seirl-anatysiss

(2) An operator shall use any other means necessary to
insure the establishment of a diverse and permanent vegetative
cover, including bue-met-limibted-te irrigation, management,
fencing, or other preteetive measures as approved by the de-~
partment. (AUTH: Sec. 82-4-204 MCA; IMP, 82-4-233, 235 MCA.)

26.4.719 LIVESTOCK GRAZING (1) TLivestock grazing may not
take place on reclaimed land until the seedlings are estab-
lished sufficiently for the reclaimed area to amd-ean sustain
managed grazing, The department, in consultation with the
permittee and the landowner or in concurrence with the govern-
mental agency having jurisdiction over the surface, shall de-
termine when the revegetated area is ready for livestock graz-
ing in compliance with 26.4.323 and 26.4.724. (AUTH: Sec. 82-4-
204 MCA; IMP, 82-4-23

26.4.720 ANNUAL INSPECTIONS FOR REVEGETATED AREAS

(1) The department shall annually inspect seeded areas at
the-end-of -the-growing-seasen to determine germination, species
diversity, geermimationy; and seedling-take establishment. If the
department determines that seedings are unsuccessful in terms of
good germination or establishment or permanence of the
vegetation community, er-seedirmg-take; the department shall
formally request the operator to investigate and determine the
cause. The operator shall take immediate investigative action
shatl-be-taken-by-the ~operator—at-the -request-of-the -department
to determine the cause so that alternatives can be emploved to
establish the desired permanent vegetative cover at the next
seasonal opportunity. The operator shall submit an investi-
gative report shall-be-submiteed along with a prescribed course
of corrective action prior to the next growing season. (AUTH:
Sec, 82-4-204 MCA; IMP, 82-4-233, 235 MCA,)

26.4.721 ERADICATION OF RILLS AND GULLIES Lll When rills
or gullies deeper than 9 inches form in areas that have been re-
graded and wepresoiled, the rills and gullies shall must be
filled, graded, or otherwise stabilized and the area reseeded
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or replanted, The department shall specify that rills or gqul-
lies of lesser size be stabilized and the area reseeded or re-
planted if the rills or gullies are disruptive to the approved
postmining land use or may result in additional erosion and
sedimentation. The department shall also specify time frames
for completion of repair work and shall determine if the repair
work will result in restarting the period of responsibility for

reestablishing vegetation. (AUTH: Sec. B2-4-204 MCA; IMP, B2-
§-233, 235 MCA.)

26.4.722 PROTECTION OF TOPSOIL STOCKPILES This rule is pro
posed to he repealed and can be found on page 26-596 of the ARM.

26.4.723 MONITORING TEhe-epermatonr-shall-conduct-periodie
measurements—of-vegebtatron; -seiler-and -water -ppresepribed-or-ap-
proved-py-the -depapiment-to-identify-conditions-during-the-pe—
rted-ef-tialitieyrs (1) The operator shall conduct periodic
vegetation, soils, wildlife and other monitoring as prescribed
or approved by the department.

(2) The data and a narrative interpretation thereof must
be submitted on a schedule and in a manner approved by the
department., Detail of the narrative interpretation must be
determined in congultation with the department to demonstrate
compliance with the Act and applicable rules in this chapter.

(3)  If the data indicate that corrective measures are
necessary, such measures must be proposed to the department.
Upon departmental approval, the operator shall implement the
corrective measures.

(4) The operator mav request and the department may ap-
prove revision or discontinuation of a monitoring program, if it
can be documented that adverse impacts have not occurred and
are unlikely to occur or that mitigating measures have been
effective.

See also 26.4.645, 26.4.646 and 26.4.1129, (AUTH:
2 4-204, 205 MCA; IMP, Sec, 824~ 253, 235 MCA.)

26.4.724 USE OF RERBRENGEE-AREAS REVEGETATION COMPARISON
STANDARDS (1) Reference areas must be established for each
native plant community type or group of similar native community
types found in the area to be disturbed by mining.

{2) Success of revegetation ska} must be measured on the
hasis of comparison with unmined reference areas or bv
comparison with technical standards derived from historical
data. These areas, standards, and methods of comparison must bhe
approved by the department. The department may require that
reference areas be used in conjunction with historical data
technical standards fo assess success of revegetation, Bhe
deparement —shatk-approve—the ~astimating -techntaques-that -will-be
veed -to-determine ~the —degree o f -success -in-the -revegqetated -area —
he-teast-eone-peference-srea-shaltl-be-established -for-cxch
native -community -type-found -t ~the -mine -ares - -—-Fweor-more
community -types may-be-inectuded -in-sne -reforence -aren-if
examples-of cach-type-are-typypicat of-that-commenity-type More
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than one reference area or historical record skatl must be
established for vegetation types with significant variation due
to edaphic factors, past management, size of the permit area, or
other factors. Fach reference area or area from which
historical records are derived shat® must be mapped at a scale
of 1 inch:400 feet. permanentiy-marked; imeluding-reference
pornts-for-altl-sampling -transects-and-plots: Locations of all
sample points must be noted on 1 inch:400 feet scale maps
submItted to the department. The applicant shall designate
which reference areas or historical data records will be used
for comparison to specific post mine vegetation communities,

{2} —~Fhe -stncceass ol -revegetat ton —OR —CPEerations ot -re99
than-106 -aeres -may -be-based -en-approved -3SBA-or -BSBE -teshnieal
guidesr-provided-that -this-acreage-is-not-a-seqment -of-a-targer
area-propeosed-for-mimings

(3) (a} Reference areas shat: must be managed such that
they are In at least a "good" er-bekter range condition, as
defined by the SCS, When a-geed-er-better this required range
condition has been achieved, the reference area wtl: mugt be
grazed at a-preper an approved level {50h-or-tess—utiliration).

(b) Where the operator has an approved exclosed reference
area, prior to February 3, 1978, grazing is not hecesgsary on
that reference area. 1In this case the success of revegetation
wtit must be based on the ungrazed reference area. These
operators shall initiate a study approved by the department
whiek that will demonstrate that the revegetated areas are
capable of withstanding grazing pressure.

(c) 1If past management of the reference area has resulted
in a dTsclimax such that a-goed er-better the required range
condition cannot be attained, the department may approve use of
the thig area iwm-peorer-econditien, may require designation of a
different reference area, or may approve or require use of
technical standards derived from historical data for determining
success of revegetation,

(4) (a) Phe-reference-arex-and-the-rRevegetated areas and
reference areas, when appropriate, wii: must be grazed at a
prepey an_approved level 50%-or-less-uelkrparion) for at least
the-tast-twe 2 years eof-the-liability during the last 5 years
of responsibility for vegetative establishment.

{b) Vegetation measurements (exclusive of grazing) must be
conducted on the reference areas and reclaimed areas (and on
reference areas when appropriate) for at least the last 2 vears
of this period of responsibility.

{c) Grazing must be conducted in a manner and at a time
that does not preclude acquisition of appropriate vegetation
production, cover and diversity data, Vegetation-measurements
these-fast—twe-years—will-be-on-areas-exelosed -from-grazing-by
agronomy -cages-or-other-systemy -appreved -by -the -deparements

{5) Technical standards derived from historical data may
be used as standards of comparison with revegetated areas with
the following conditions:

(a) vegetative cover, production, diversity, density, and
utility data (see 26,4.726) must be obtained from the premine
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area or from an area approved by the department that exhibits :
comparable vegetative cover, production, diversity, density, and:
utility, as well as comparable management, soil type,
topographic setting (slope, aspect, etc,), and climate, in
comparison to those of the premine area;

(b) data must be generated for a sufficient time period to-
encompass the range in climatic variations typical of the
premine or other appropriate area, or data generated from
revegetated areas must be compared to historical data generated
only during climatic conditions comparable to those conditions
existing at the time revegetated areas are sampled; and )

{¢) historical records must be established for each native
plant community or group of native communities that will be
compared to specific reclaimed area plant communities.

{(6) The success of revegetation on operations of less than
100 acres disturbance may be based on USDA or USDI technical
quides whenever this acreage is not a segment of a larger area
proposed for disturbance by mining. The applicant shall submit
a detailed description of how the USDA or USDI technical quides
will be applied to determine the success of revegetation,
AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. B2-4-233, 235 MCA.)

26.4.725 PERIODS OF RESPONSIBILITY AMNB-BVARBATEON

(1} The minimum period of responsibility for reesta-
blishing vegetation mnden-the-parfopmance-bond-bCegins when-the
canopy -cover-ot-seeded-species-is-comparable ko -the -approved
standard after the last year-of seeding, planting, fertilizing,
irrigating, or other werk activity related to final reclamation
as determined by the department, LCemparable-ts-the-approved :
sb&né&réu-rs-&efrne&-aa—neb-srgnrﬁreanb}v-fes*-bhan—bhe—appreved«
standard -with-96-percent-statintieal ~confidence -for-herbaceous
vegetation-or-38 ~pepreent-sbatistical -confidence ~for-ktreecsy
shrubs-er-kalf-shrabs - --In-ne-case -will-an-gpea-be-considered
comparable-if-irt~is-less-than-96%-0f-the -approved -standard-

(2) Phe-revegetated-areas-and-their-pespective-reference
areas-wikl--pe-evaluated-for-at-least-two-—consecutive years
prier-to-application-for-bond-release-and-shatl-inelude-the
tast-tvwe -consecntive -years-of-the -bonding~perieds Application
for #imat phase III bond release may not be submitted prior to
the end of the tenth growing season. (AUTH: Sec, 82-4-204, 205
MCA; IMP, Sec. 82-4-233, 235 MCA,)

26.4.726 VEGETATION PRODUCTION, COVER, DIVERSITY,
DENSITY, AND UTILITY REQUIREMENTS (1) Standard and consistent
field and laboratory methods must be used to obtain vegetation
production, cover, diversity, density, and utility data, and to
compare reveqgetated area data with reference area data and/or
with historical record technical standards, Specific field and
laboratory methods used, and schedules of assessments must be
detailed in the application and must be approved by the
department., Sample adequacv must be demonstrated. TIn addition
to these and other requirements described in this rule, the
department shall supplv quidelines regarding acceptable field
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and laboratory methods.
(2) The current vegetative ammua® production shalti must be

measured by clipping and weighing each morphological class on
the revegetated area and the reference areas (morphological
classes must be composited by native and introduced; annual
grasses; perennial cool-season and warm-season grasses; annual,
biennial, and perennial forbs; shrubs and half-shrubs],
Vegetative cover must be documented for each species present on
revegetated areas and on all other areas where a vegetation data
base is required. At least 51% of the species present on the
revegetated areas must be native species genotypically adapted
to the area. A countable species must be contributing at least
1% of the cover for the area. Wetghted-productivity-shatl-be
establirshed-for-the-reference-areas-for-—comparison-to-the
revegetated ~-arear--Weighted-productivity -shatt -pe-detormined-for
each-of-the -foliowing -merpholegieal-alassess——annual-gyrassss;
perenntalt-grassesr-annual-btenniat--and-perennial -forbs - -and
shrubsc--The -production-of-eackh-ctass-on-the -revegetated -area
shall-pe-comparabie~te-bhe-wetghted -prodection-for-that
rerpheiogical-etass-texcept-that-tf-one-class-i+f-composed -of
undesirable-speeies-for-both-witdiife-and -Ltivestock;-a-ltesser
preodection-in-that-class-wili-be-accepted-if-ib-is-offset by
produetion-absve ~the —weighted -preduetivity -in-another~etass)—
Weighted-produetivityp-is-derived-from-the -following ~Formetas

WPh=—
{B-type -ixA~type ~t)+{P-type -2k -type il - -+ {P-type -mxh-type-r}
Fokal-area-For-atl-types

Wheres
WP -=-Heighted -production-—of-that -morphologieat-elass
P~=-Production-of-that-morphologieal-cltass-on-the

reference-arer-for-that-type
A-=-Premine -area-of-that -type-within-the -permit-bpoundanry

(3) The sampling technigues for measuring success must use
a 90% statistical confidence interval. The following vegetation
parameters for revegetated area data must be at least 90% of
identically composited reference area data and/or technical
standards derived from historical data:

(a) total vegetative production (totals derived from
summation of morphological classes described in section (7)
above) ;

{b) vegetative cover (in the following categories: annual
grass; perennial cool-season and warm-season grasses; annual,
biennial and perennial forbs);

{c) density (native and introduced species of trees,
shrubs, and half-shrubs); and

(d) diversity of vegetation (calculated using all
gpecies

i

i1f one morphological class is composed of undesirable
species for both wildilife and livestock, a lesser cover and
production in that class may be accepted by the department if it
is offset by a more desirable cover and production in another
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class,

{5) Postmine vegetative cover and production and species
composition must be of equal utility compared to those of the
applicable reference area and/or historical record standard.
Livestock performance must also be used to assess reclaimed
areas as approved or prescribed by the department in compliance
with 26.4.724 and as follows:

{a) Utility of revegetated areas with regard to livestock
must be assessed by grazing of revegetated areas and results
must be comparable to those on reference areas or to historic
data. Grazing trials must be documented during the periods
described in 26.4.724(4) (a).

{b) Methods used to assess postmine utility of revegetated
reag must include a comparison of weilght gains by livestock.
ivestock weight galns on revegetated areas must be at least 90%

reference area or historical data weight gains.

{c) Utility data must be derived from groupings of
vegetation communities that are determined by the department to
be gsimilar to the revegetated areas being grazed.

{d) Utility data must be generated in a manner and at a
time approved by the department, as well as in compliance with
26.4.323 and 26.4.724.

(6) Distribution of plant species and morphological
classes on reclaimed areas must provide for the approved
postmine land use to the same or greater extent provided for
premine and as compared to approved revegetation plans and
reference areas or historical record standards, or both.

(7)  The revegetated areas must meet the performance
standards in sections (1) through (6) above for at least the
last 2 years of the phase II11 bond period.

{(8) The reestablished vegetation must meet the
requirements of the Noxious Weed Management Act (7-22-2101
through 7-22-2153, as amended), (AUTH: Sec. 82-4-204 MCA; IMP,
Sec. 82-4-233,7235 MCR.)

o] il

26.4.727 VEGETATION CANOPY COVER REQUIREMENTS This rule is
proposed to be repealed and can be found on page 26-598 of the
ARM,

26.4.728 PRRMANENCE COMPOSITION OF VEGETATION Buring-the
tast-twe-years-pPrior to phase III bond release the-vegetation
on the revegetated area must meet the following criteria:

(1) +It must be composed of at least 51% pereent native
species tbased on richness and predwetion-and-eamopy cover data
derived by in accordance with 26.4.726 and 26.4.733F+,

(2} tIntroduced specles may be present In a minority
(less than 50% based on the richness and cover data) if it has
been documented to the deparment's satisfaction that they have
exkibreed-the ability to survive in the area through adverse
climatic conditions, particularly drought. Introduced species
must be as capable as native species of meeting the
requirements of 26.4,711, 76.4.730, 26.4.751, and 82-4-233.,
(AUTH: Sec. 82-4-204 MCA; IMP, Sec. B2-4~- 5 MCA.

’
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26.4.729 DIVERSITY OF VEGETATION This rule is proposed to
be repealed and can be found on page 26~599 of the ARM.

26.4.730 SEASON OF USE (1) The vegetation revegetated
area must furnish palatable forage in comparable guantity and
quality during the same grazing period as the reference areas or
technical standard derived from historic records. Palatability
wilkt must be based on the literature and proven by references.
QuantIty wil: must be based on production measurements described
in 26.4.726, Methods used for evaluation must be consistent

with those approved 1in relation to 26.4.726. (AUTH: Sec. 82-
Zfiﬁf“ﬁﬁi7‘§§g, Sec. §2-4-233, 235 MCA.)

26.4.731 ANALYSIS FOR TOXICITY Lll Where toxicity to
plants or animals ecemsumers is suspected due to the effects of
mrrrmg disturbance, the department may require comparative
chemical analyses of the vesetatien plants or animals, or both,
on the revegetated areas and the reference areas. Alterna=-
tively, the department may require or approve a comparison of
chemical analyses of plants or animials, or both, from the

revegetated area with suitable standards. (AUTH: Sec. 82-4-
204, 205 MCA; IMP, Sec. 82-4-233, 235 MCA.)

26.4.732 VEGETATION REQUIREMENTS FOR PREVIQUSLY CROPPED
AREAS (1) Where the premining vegetation was cropland, and it
cannot be adequately determined what the precropping vegetation
community was, the cropping acreage wikt must be considered to
have the same potential to support the same native vegetation
as other noncropped areas with the same edaphic and topographic
characteristics. In consultation with the department, these
edaphic and topographic characteristics must be used to insure
compliance with 26.5.724. {AUTH: Sec. 82-4-204 MCA; IMP, Sec.

§2-4-233, 235 MCA,)

26.4.733 APBFRFONAL MEASUREMENT STANDARDS FOR TREES,
SHRURS, AND HALF-SHRUBS (1) The species composition and
sStockingy-trer-the-number-of-stems-per-unrt-areay of trees
shrubs, and half-shrubs on the revegetated area shalf must be
used-to determine —the -degres -—£o -whieh-space 1= -seceupied By -weil
Arseribaredy-countable-trees; ~or-shrubs-comparable to the com-
position and density on the reference areas in accordance with
26.4.726 and 26.4.728.

t£¥{2) Reet-crown-or-root-sprewts-sver-1 Only trees and
shrubs that are greater than 1 foot in height, and only half-
shrubs that are qreater than 4 inches in height skhat: may be
counted as-onme-toward-meeting when comparing the stocking
seguirements rateg of the revegetated area with the reference
areas or historical record standard For-trees-and-shrubsa, Where
Whenever multiple stems occur, only the tallest stem shatl-be

may be counted.
f2)--A-tesuntablel-pree —or -shrub -means -2 -rree —or ~shrab
that -can -be-used-in-ealentating -the degree-of-stocking-under
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the-fotlowing ~eniteprias

¢a)--the -ppee -or -shrub -must ~have -been-in-place -at-teast~2
grewing ~Seasonss

tb)--the -pree-—op-sheul -mrst -pe -alive —and -healehvr-and

fo)--the-trea-or-shsub-mist -have-at-ltease-one -third-of-its
Fength—in-Five -erownT

(3) Each operator shall provide documentation that:

{a)  density of woody plants established in the revegetated
area is comparable to the density of live woody plants of the
same life form of the approved reference areas or the approved
historical record standard, with 00% statistical conftidence,
unless stocking at a lesser rate that better achieves the
approved post mining land use is approved by the department;

(b) the cover of trees, shrubs and half-shrubs on the
revegetated area meets the requirements of 82-4-233; and

{c) the species diversity, seasonal variety and the re-

enerative capacity of the vegetation of the revegetated area
meet the requirements of 26.4.711, 26.4.717, 26.4.724, 26.4.726,

and 26.4.751.
_“P;HT)_

Reek-areasr-pPermanent roads and-surfase-water
draimnage—ways on the revegetated area shati do not require
stocking. (AUTH: Sec., 82-4-204, 205 MCA; IMP Sec, B82-4-233,
235 MCA.)

26.4.734 ADDITIONAL REQUIREMENTS FOR COMMERCIAL FORESTS
This rule is proposed te be repealed and can be found on
page 26-600 of the ARM.

26.4.735 ADDITIONAL REQUIREMENTS FOR WOODY PLANTS OTHER
THAN COMMERCIAL FORESTS 'This rule is proposed to be repealed
and can be found on page 26-600 of the ARM.

26.4.751 PROTECTION AND ENHANCEMENT OF FISH, WILDLIFE, AND
RELATED FENVIRONMENTAL VALUIES Fm- reion-te ~the -regqurrements -o
sectron-53—4-23E{3 )ty r-an-operater~shatt+s (1) No surface or
underground mining operation may be conducted which 1s likely to
jeopardlze the continued existence of endangered or threatened
species listed by the secretary of the interior or which 1s
likely to result in the destruction or adverse modification of
designated critical habitat of such species in violation of the
Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et
seq.), or which would result 1n the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs, as a result of the
mining operation. The operator shall promptly report to the
department and the U.S. fish and wildlife gervice the presence
in the permit area of any listed threatened or endangered
species or critical habitat thereof ef-a-threatencd-or
egiangered-speeies~bisbe&—by-the—seerebary—af-bhe-&nterief, any
plant or animal listed as threatened or endangered by Montana,
or any bald or golden eagley of which that-pessen the operator
becomes aware and which was not previously revorted to the
department by-that-persensy. Upon notification, the department
shall consult with appropriate state and federal fish and
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wildlife agencies and shall thereafter identify whether and
under what conditions the operator may proceed;

(2) In addition to the requirements of 82-4-231(10) (3},
the operator shall:

(a) ensure that the design and construction of electric
power lines and other transmission facilities used for or inci-
dental to the strip or underground mining operations on the
permit area are adeguate to minimize collisions and electrocu-
tions of raptors, waterfowl, and other wildlife species and are
in accordance with the guidelines set forth in environmental
criteria for electric transmission systemg (USDI, USDA (1970),
in Raptor Research Report No, 4 (1981), or in alternative guid-
ance manuals approved by the department. Distribution lines
shall must be designed and constructed in accordance with REA
BulletTn 61-10, pPowerline eContacts by eEagles and eQOther
iLarge bBirds, or in alternative guidance manuals approved by
the department. For informational purposes, these two docu-
ments are on file at the Helena office of the department;

(3b) locate and operate haul and access roads se-as to
avoid or minimize impacts to important fish and wildlife spe-
cies or other species protected by state or federal law;

(4c) fence roadways where specified by the department to
guide locally important wildlife to roadway underpasses. No
Nnew barrier shali to wildlife movements may be created in kmewn
and-important-witdiife-migration-pontes-unless otherwise
approved by the department;

&d} fence, cover, or use other appropriate methods to
exclude wildlife from ponds whieh that contain hazardous
concentrations of toxic-forming materials;

(ée) consult with appropriate state and federal fish and
wildlife and land management agencies to ensure that reclamation
will provide for habitat needs of various wildlife species in an
equal or greater capacity than was provided prior to miningr.
sSpecial attention should must be given to inanimate elements
such as rock outcrops, boulders, seeris rubble, dead trees,
etc., whieh that may have existed on the surface prior to
mining, and to plant species with proven nutritional and cover
value for fish and wildlife., Plant groupings and water sources
must be distributed to fulfill the requirements of fish and
wildlife, andr-swehr—-etements-shouid-be-recreated-on-post-mined
areas-te ~provide -comparable-habitat -needs-for-wiltdtife vege-
tative cover may not be less than that required by the approved
postmining land use;

(#f) restore, consistent with 82-4-233, or avoid distur-
bance to wetlands and other habitats of unusually high value for
fish and wildlife, and, where practicable, enhance such
habitats;

(8g) restore, consistent with 82-4-233, and in compliance
with 26.4.702 through 26.4.733, or maimtain avoid disturbance to
natural riparian vegetation on the banks of streams, lakes,
ponds, and other wetland areas and, where practicable, enhance
such habitats;

(%h) afford protection to aquatic communities by avoiding
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stream channels (see 26.4.651) #n or by restoring stream chan-
nels as required in Rede 26.4.634;

(39i) through (¥1j) Remains the same. (AUTH: 82-4-204,
205 MCA; IMP, Sec. 82-4-227, 231 MCA.) —

26.4.761 AIR RESOURCES PROTECTION (1) Each persen-who
conduets -sbrip-or-underground minrng ~-operations operator shall
plan and employ department-approved fugitive dust control mea-
sures as an integral part of site preparation, coal mining and
reclamation operations. The department shall approve the con-
trol measures appropriate for use in planning, according to
applicable federal and state air quality standards, climate,
existing air quality in the area affected by mining, and the
available control technology.

(2) The fugitive dust control measures to be used, de-
pending on applicable federal and state air quality standards,
climate, existing air quality, size of the operation, and type
of operation, skatt must include, as necessary, but not be lim~
itedr to:

(a) periodic watering of unpaved roads, with the minimum
frequency of watering approved by the department;

(b} chemical stabilization of unpaved roads with proper
application of nontoxic soil cement or dust paliiatives

suppressants;
(c} through (r) Remains the same.

{s) restricting fugitive dust a at spoil and coal trans-
fer and loading points with water sprays, negative pressure
systems and baghouse filters, chemicals, or other practices;
and

(t) Remains the same,

(3) where-—the-deparement Whenever it determines that ap-
plication of fugitive dusgt control measures listed in subsec-
tion (2) is inadequate, the department may require additional
measures and practices as necessary.

(4) Air monitoring equipment shaii must be installed and
monitoring ska¥: must be conducted in accordance with the air
monitoring plan required under Rule 26.4.311 and approved by the.
department. (AUTH: 82-4-204 MCA; IMP, Sec. 8-4-231 MCA.) :

26.4.762 POSTMINING LAND USE (1) The postmining land use
shatt must be grazing land for livestock and wildlife grazime,
fish and wildlife habitat, or both, as outlined in 82-4-233(1)
and 26.4.301(64) unless am alternate lamd-use reclamation is
approved under Rule 26.4.823, (AUTH: Sec. 82-4-204 MCA; IMP,
Sec., 82-4-233 MCA.) -

26,4.763 COAL CONSERVATION (1) S$trip or urderground
mining operations shali must be conducted se-as to prevent
failure to conserve coal, utilizing the best apprepsiate
technology currently available to maintain environmental
integrity. The operator shall adhere to the approved coal
conservation plan required in Rule 26.4.322. (AUTH: Sec, 82-

4-204 MCA; IMP, Sec. 82+-4-231 MCA.)
13-7/14/88 MAR Notice No. 26-2-52




-1438-

26.4.801 ALLUVIAL VALLEY FLOORS: PRESERVATION OF ESSEN=-
TIAL HYDROLOGIC FUNCTIONS AND PROTECTION OF FARMING

{I) " Strip or underground coal mining operations shall
must be conducted to preserve, throughout the mining and rec-
Tamation process, the essential hydrologic functions of allu-
vial valley floors not within a permit area. These functions
skall must be preserved by maintaining those geologic, hydro-
logic and biologic characteristics that support those func-
tions.

(2) Strip or underground coal mining and reclamation
operations ska¥: must be conducted to reestablish, throughout
the mining and reclamation process, the essential hydrologic
functions of alluvial valley floors within an area of land
affected. These functions shalt must be reestablished by re-
congtructing those geologic, hydrologic and biologic charac-
teristics that support those functions,

(3) %Ehe-charasteristics-that-suppore-the-essential-hy-
drologie-fenetions-of-atinvial-valley-ftooprs-are-those-in-Rete
264321 ¢3 ) fe)-and ~those -other -geotogte r-hydroltogicr—or-bio-
togie-charasteristies-identified -during -premining-investiga-~
Erons -or-monitering —conduoted -during —the -stptp-opr -undergronnd
mintng-opesarieons Strip or underground coal mining operations
must be conducted to ensure that the agricultural utility and
the level of productivity of alluvial valley floors in affect-
ed areas are reestablished to premining levels, (AUTH: Sec.
82-4-204 MCA; IMP, Sec. 82-4-227, 231 MCA.)

26.4.802 ALLUVIAL VALLEY FLOOR: PROTECTION OF FARMING
AND PREVENTION OF MATERTAL DAMAGE (1) ({a) S8trip or under-
ground coal mining operations ska¥: must not interrupt, dis-
continue, or preclude farming on alluvial valley floors, un-
less:

(i) the premining land wse tvpe is undeveloped rangeland
whieh that is not significant to farming; or

(TIT  the area of affected alluvial valley floor is small
and provides or may provide negligible support for production
from one or more farms,

{(b) If environmental monitoring shows that a strip or
underground coal mining operation is interrupting, discontinu-
ing, or precluding farming on alluvial valley floors, the op-
eration sha¥: must cease until remedial measures are taken by
the person-who-eenducts-the-speratien operator. The remedial
measures skall must be approved by the department prior to the
resumption of mining.

{2) Strip or underground coal mining and reclamation
operations shall must not cause material damage to the qualitv
or quantity of water in surface or underground water svstems
that supply alluvial valley floors. If environmental monitor-
ing shows that the strip or underground coal mining operation
is causing material damage to water that supplies alluvial
valley floors, the mining operations shak: must cease until
remedial measures are taken by the operator. The remedial
measures shakt must be approved by the department prior to the
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resumption of mining operations.

{3) Sulrseettens Sections (1) and (2) of this rule do not
apply to those lands which were identified in a reclamation
plan approved by the department before August 3, 1977, for any
strip or underground coal mining and reclamation operation
that, in the year preceding August 3, 1977:

{a) through (b) Remains the same. (AUTH: Sec. 82-4-204
MCA; IMP, Sec. 82-4-227, 231 MCA.)

26.4.803 ALLUVIAL VALLEY FLOORS: RESTORATION OF AGRICUL-
TURAL CAPABILITIES This rule is proposed to be repealed and
can be found on page 26-625 of the ARM.

26.4.804 ALLUVIAL VALLEY FLOORS: MONITORING (1) An
environmental monitoring system shai: must be installed, main-
tained and operated by the permittee on all alluvial valley
floors during strip or underground c¢oal mining snd reclamation
operations and continued until all bonds are released in ac-
cordance with RBuie 26.4.1114, The monitoring system shkali
must provide sufficient information to allow the department to
determine that:

{a) through (b) Remains the same.

(c) +The important characteristics supporting the essen-
tial hydrologic functions of the alluvial valley floor in the
affected area have been reestablished after mining; and

{d) Remains the same.

(e} Farming on lands protected under 26.4.802 is not
being interrupted, discontinued, or precluded; and

{f) The operation is not causing material damage to the
quantity or quality of water in the surface or underground
svategs that supply alluvial valley floors protected under
26.4.802,

Monitoring skat: must be performed at adequate fre-
gquencies, to indicate long-term trends that could affect agri-
cultural use of the alluvial valley floors.

(3) Monitoring shal® must be performed during operations
to identify characteristics of the alluvial valley floor not
identified in the permit application and to evaluate the im-
portance of all characteristics requested by the department.

(4) Al) monitoring data collected and analyses thereof
skak: must routinely be made available to the department.
{AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-227, 231 MCA.)

26.4.805 ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMINA-
TION (1) The significance of the impact of the proposed
operations on farming shatl-be is based on the relative
importance of the vegetation and water of the grazed or haved
alluvial valley floor area to the farm's production, or any
more stringent criteria established by the department as
suitable for site-specific protection of agricultural
activities in alluvial valley floors, The effect of the
proposed operations on farming shail-he-semeluded-to-he is
"significant™ if they the operations would remove from
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production, over the life of the mine, a proportion of the
farm's production that would decrease the expected annual
income from agricultural activities normally conducted at the
farm., (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-227, 231
MCA.)

26.4.806 ALLUVIAL, VALLEY FLOORS: MATERIAL DAMAGE DFETER-
MINATION Criteria for determining whether a strip or under-
ground coal mining operation will materially damage the quan-
tity or quality of waters include, but are not limited to:

(1) potential increases in the concentration of total
dissolved solids of waters supplied to an alluvial valley
floor, as measured by specific conductance in millimhos, to
levels above the threshold value at which crop yields de-
crease, as specified in Maas and Hoffman, "Crop Salt Tolerance
-~Current Assessment," Table 1, "Salt Tolerance of Agricultural
Crops,” unless the applicant demonstrates compliance with
paragraph-{b)} section (2} below. Salt tolerances for
agricultural crops have been published by E.V. Maas and G.J.
Horrman, in a paper entitled "Crop Salt Tolerance--Current
Assessment” contained in the #Journal of the iIrriqation and
dDrainage dDivision, American society of civil engineers, pages
115 through 134, June, 1977. Table 1, giving threshold
salinity values is presented on pages 22 through 125. For
types of vegetation not listed in Maas and Hoffman as specified
by the department, based upon consideration of observed
correlation between total dissolved solid concentrations in
water and crop yield declines taking into account the accuracy
of the correlations, This publication is herebv incorporated
by reference as it exists on March 13, 1979. The Maas and
Hoffman publication is on file and available for inspection at
the department of state lands, Capitol Station, Helena, Montana
59620;

(2} potential increases in the concentration of total
dissolved solids of waters supplied to an alluvial valley
floor in excess of those incorporated by reference in
sebsection (1) ska¥¥. These increases are not be allowed
unless the applicant demonstrates, through testing related to
the production of crops grown in the Jocality, that the
proposed operations will not cause increases that will re:ult
in crop yield decreases;

(3) potential increases in the averaqe depth to water
saturated zones (during the growing season) located within the
root zone of the alluvial valley floor that would reduce the
amount of subirrigatiemed land compared to pre-miming premining
conditions;

(4) through (5) Remains the same. (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec, 82-4-227, 231 MCA.)

26.4.807 ALLUVIAL VALLEY FLOORS: DEFINITION OF "FARM"
This rule is proposed to be repealed and can be found on page
26-628 of the ARM,
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26.4.811 PRIME FARMLAND; GENERAL-REOUEREMENTS SOIL HAN-
DLING ¢i}--A-permit-fer-astpip-or-underqrownd-eeal-mining-op-
erations-on-prime-farmiand-shall-be-obtained-nnder-sestion-g2-
=23k

¢2¥ (1) Operators who disturb prime farmlands shall comply
with Ak: applicable performance standards of Rwres 26.4,701
through 26.4,703 shall-be-complied-with-by those-spopations
deneribed-in-subsestion—{i)-above. :

{2) Prime farmland soil removal and stockpiling opera- !
tions must be conducted in compliance with 82-4-237(3J) (a) and
{(b).  The minimum thickness of soil materials to be removed
for use in reconstructing prime farmland soils must be suffi-
cient to meet the s0il replacement requirements of sectioh (3)
below. Prime farmland soil materials must be handled
separately from other soil materials, including salvage,
stockpiling and redistribution, unless otherwise approved bv
the department upon a finding that the other soil materials
with which the prime farmland soil would be combined meet the
requirements of gquality set forth in 82-4-232(3} (a) and (b).

(3) The minimum thickness of soil to be reconstructed
for prime farmland must be 48 Inches or a thickness equal to
the depth to a subsurface horizon in the natural soil that
inhibits root penetration, whichever is shallower, The de-
partment shall specify a depth greater than 48 inches wherever
necessarv to restore productive capacity. So0il horizons are
considered inhibitory to root penetration 1f their physical or
chemical properties restrict or prevent penetration by roots.

(4) Prime farmland soils must be removed, immediately
redistributed or stockpiled, and reconstructed in a manner that
results in a soil having equal or greater productive capacity
than that which existed prior to disturbance. The A and E
horizons or other suitable soil materials must be replaced as
the surface soil layer to a thickness that will equal or exceed
the thickness of this Jayer as it existed betore disturbance.

(AUTH: Sec. 82-4-204 MCA; IMP, Sec, 82-4-227, 232 MCA.)

26.4.812 PRIME FARMLANDS: TOPSOIL REMOVAL This rule is
proposed to be repealed and can be found on page 26-628 of the
ARM,

26.4.813 PRIMFE FARMLANDS: TOPSOIJ, STOCKPILING This rule
is proposed to be repealed and can be found on paqe 26~628 of
the ARM.

26.4.814 PRIMF FARMLANDS: TOPSOIL REPLACEMENT This rule
is proposed to be repealed and can be found on page 26-628 of
the ARM,

26.4.815 PRIME FARMLANDS: REVEGETATION (1) Fach persen
operator who conducts strip or underground mihing operations
on prime farmlands shall, within the area identified as prime
farmland before disturbance:

(a) __randomly establish test plots whieh that will be
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cropped until restoration of the premining productivity has met
the requirements of this rule., The remainder of the area not
used for test plots shalkt must be reetaimed revegetated
consistent with the standards of Rules 26.4.711 through
26.4.7353. When restoration of the premining productivity has
been demonstrated, the operator shall revegetate the test plots
consistent with the standards of Reke 26.4,.711r through
26.4,733; or Phe-eperator-may-apply-to-pestaim-the-area-as
crepland-subiect-to-the -peguivements-of-Ruke -26 4835~ ~Fhe
test-ploty-or-the -reclaimed-area-if-peslaimed -in-accordance
with-Rule-26:-4-825-shall -meet-the-faliowing-revegetation
requirements-during-reclamations

{b) crop the entire area of disturbed prime farmland
until restoration of the premining productivity is
demonstrated. The operator shall then:

(1] revegetate the entire area consistentlv with
26,4.711 through 26.4.733; or

{11) permanently reclaim the area to cropland if appli=-
cation is made and approval is granted under the provisions of
26.4.877 through 26.4.825.

(2) All prime farmlands reclaimed either temporarily or
permanently as cropland must meet the following revegetation

requirements:

¥+ (a £Fcllowing ®epsoil replacement, that-persen the
operator shall establiskh-a-vegetative-sover-capable—ef-stabi—
Frring-the-soil-surface-with-respest-to-eposionr--Akl-vegeta-
tion-shatl-be-in-compliance-with implement the revegetation
and erosion-control plan approved by the department under Rule
2er4r368 26.4.324, amd as follows:

(i) This plan must be carried out in a manner that en-
courages prompt vegetative cover and recovery of productive
capacity,

{ii) Nutrients, other scil amendments, and other manage-
ment techniques such as irrigation must be applied ag approved
by the department and as necessary to be consistent with
subsection (2) (d) of this rule,

{1ii) The timimg-and-mulehimg provisions of Rutes
26.4.713 and 26.4.714 shat: must be mety,

t2¥(b) wWithin a time period specified in the permit,
but not to exceed 10 vears after completion of backfilling and
rough grading, the-test-plot-or-the-portion-of-the-permit ar-
eas to be reclaimed either temporarily or permanently to
cropland whteh-ts-prime-Farmbard must be wsed-for planted to
the crops that have been approved under 26.4.324 and that are
commonly growny suek-as-corny-soybears;-gratnr-hayr-serghum;
wheat --eakar-bartey -—ep-other-erops on surrounding prime farm-
land. As appropriate, tBhe crops may be grown in rotation with
hay or pasture crops as defined for cropland eeomsistent—with
Rute in 26.4.825(1). The department may approve a crop use of
perennial plants for hay where this is a common long term use
of prime farmland soils in the surrounding arear;

(c) If row crops are the dominant crops grown on prime
farmland in the area, the row crop requiring the greatest
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rooting depth must be one of the reference crops;

{d] The level of management swak: must be equivalent to
that occurring on the eomparisen reference area(s) or on which
the premimimg target yields are based pursuant to paragsaph
subsection ¢3}(e) below; and

€3} (e) (i) PRevegetation success on prime farmlands shald
must be determined upon the basis of a comparison of actual
crop production on the disturbed area and the crop production
on reference areas meeting the following requirements:

(A) Reference areas must consist of representative un-~
disturbed prime farmland supporting the crops commonly grown
on those prime farmlands proposed for disturbance;

(B]  Reference areas must have with-the-same soils,
slopes, and other pertinent characteristics im-the-immediate
vietniby-of-the -mining ~-operatieons comparable to those proposed
for disturbance; and

(C) The location of reference areas and the yields from
them that are used to determine revegetation success pursuant
to {e) (1] must be determined with the concurrence of the
Montana state office of the U.S. soll conservation service.

(ii) If sweh undisturbed prime farmland is not available
for comparison purposes, comparison of production on the dis-
turbed area shaii must be made with the-premining target
yields approved by the department im-the-permit-in-ascordanee
with-Rule 264329 ---As-a-minimumy and meeting the following
standards skati-kbe-meb:

(A) Target yields for a given year must be determined on
the basis of current yield records of representative local
farms, with the concurrence of the Montana state office of the
U.,S, soil conservation service, or bv the average county vields
recognized by the U.8, department of agriculture;

(B]  These vields must be adjusted as necessary by the
Montana state office of the U,S. soll conservation service for
Iocal yield variation that is associated with differences be-
tween undisturbed prime farmland so0il and all other soils that
produce the crops of interest within the locale or the county;

(iii} Under either procedure in paragraphs (i) or {ii}
above, crop production of the reference area or the target
vield must be adjusted, as necessary, with the concurrence of
the Montana state office of the U.S5. s0i]l conservation service,
for:

(A) disease-, pest-, and weather-~induced seasonal
variations; or

B differences in specific management practices where
the overall management practices of the crops bheing compared

are equivalent;
i&Fifi average-anmueal-eCrop production on disturbed prime
farmland drsturbed-by-mintng-shali-nust be determined based

upon a minimum of % 3 consecutive crop years of data;

(i) for permanent cropland, these 3 years of data must
include the last vear of a minimum lO-vear period of
responsibility preceding the application for phase TII bond
release;
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(ii) for temporary test plots, these 3 vears of data
must include the last year of a minimum 10-vear period of crop

roduction;

BF-—adinstment -for-weather -indnead -varrabi ity -in-the
annual-mean -—crop-production-may -be -peprmitted -by -phe ~deparemens
if-harget-levels are ~ysed-prrsvant -to-this-paragraph-{e}s

(g) crop production on the prime farmland reference area
must be determined based upon a minimum of 3 consecutlve crop
years of data consistent with (f) (i} or (f) (ii} above, as
appropriate; and

te+(h) rRevegetation on prime farmland shati-be 15 con-
sidered successful when the revel-of crop predwetion Xleld for
each of the & 3 years is equivalent to, or higher than, that on
the eemparison reference area or the predetermimed target
vield level-ef-erep-preduwetien, This equivalence must be shown
at least at the 10% level of significance using statistically
appropriate sampling techniques approved by the department in
consultation with the Montana state office of the U,S, soil
conservation service., (AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-
227, 232 MCA.) -

26.4,.816 PRIME FARMLANDS: ISSUANCE OF PERMIT This rule
is proposed to be repealed and can be found on page 26-630 of
the ARM,

26.4.821 ALTERNATE RFECLAMATION: SUBMISSTON OF PLAN

(1) Each operator who desires to conduct alternate rec-
lamation pursuant to seetien 82-4-2332(7) (and (8) for alter-
nate revegetation) shall submit his plans to the department.
The plan skak: must contain appropriate descriptions, maps and
plans whkieh that show:

¢+ (a) through ¢4}(d) Remains the same.

¢23{1] 1is mere-er at least as environmentally protec-
tive, during and after the proposed strip or underground min-
ing operations, as nonalternate reclamation methods; and

¢+ (ii}) Remains the same.

t5+ (e} that the applicant wild shall conduct appropriate
special monitoring, as dekepmimed required by the department,
with respect to the alternate reclamation during the bonding
period; this monitoring must be designed:

(1) to identify, as soon as possible, potential risks to
the environment and public health and safety from use of the
alternate reclamation; and

{ii) to evaluate the effectiveness of the alternate recla-
mation;

€6} (f) through #(g) Remains the same.

(2} Fach appllhatlon for alternate reclamation is sub-
ject to public review requirements of sub-chapter 4 elther as
art of a new application or as an application for a major
revision. AUTH: Sec. , 205 MCA; IMP, Sec. - -‘32
MCA.) .

26,4,822 ALTERNATE RECLAMATION: PUBLIC NOTICE OF PLAN
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This rule is proposed to be repealed and can he found on page
26-631 of the ARM,

26,.4,823 ALTERNATE RECLAMATION: APPROVAL OF PLAN AND
REVIEW OF OPERATION (I} No permit or permit revision author-
izing an alternate reclamation ptam shall be issuedr unless
the department first finds, in writing, on the basis of a com-
plete application and with the eemments concurrence of the
regional-dipester; federal coal requlatory authority that:

(a) through (¢) (iii) Remains the same.

(2) The department shall consult with the Montana state
office of the U.S, soil conservation service before approving
alternate reclamation plans or revisions involving prime
farmlands,

(3) After the permit review required in Rule 26.4.408
and consultation with the regtenal-dimester federal coal regu-
latory authority, the department shall regquire by order, sup-
ported by written findings, any reasonable revision or modifi-
cation of the alternate reclamation provisions necessary to
ensure that the operations involved are conducted to fully
protect the environment and public health and safety. Any
person who is or reasonably may be adversely affected by the
order shati must he provided with an opportunity for an infor-
mal conference, (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-
232 MCA.) -

26.4.824 ALTERNATE RECLAMATION: ALTERNATF POSTMINING LAND
USES (1) If a land use other than iivesteek-and-wiidlrfe
grazing land or fish and wildlife habitat is proposed, areas of
land affected skhaid must be restored in a timely manner to
higher or better uses achievable under criteria and procedures
of this rule.

(2) The premining uses of land to which the postmining
land use is compared skall-be are those uses whieh that the
land previously supported or could have supported, if the land
had not been previously mined and had been properly managed.

(a) The postmining land use for land that has heen pre-
viously mined and not reclaimed shal} must be judged on the
basis of the land use that existed prior to any mining. If
the land cannot be reclaimed to the use that existed prior to
any mining because of the mined condition, the postmining land
use must be judged on the basis of the highest and best use
that can be achieved and is compatible with surrounding areas.

(b) The postmining land use for land that has received
improper management skaiit must be judged on the basis of the
premining use of surrounding lands that have received proper
management.

(¢} If the premining use of the land was changed within
5 years of the beginning of mining, the comparison of pest-
mimimg postmining use to premining use shai: must include a
comparison with the use of the land prior to the change as
well as its uses immediately preceding mining.

(3) Prior to the release of bond, the permit area shali
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must be restored, in a timely manner, either to conditions
capable of supporting the uses they were capable of supporting
before any mining or to conditions capable of supporting ap-
proved altermnative alternate land uses.

(4) Alrtermative The department may approve alternate land
uses may-be-approved-by-bhe-deparement after consultation with
the landowner or the land management agency having jurisdiction
over the lands, if all of the following criteria are met:

(a) ®The proposed postmining land use is compatible with
adjacent land use and, where applicable, with existing local,
state or federal land use policies and plans relating to the
permit area. Demonstration of compatibility must include, but
is not limited to:

(1) submission to the department within 60 davs of no-
tice by the department of A a written statement of the views
of the authorities with statutory responsibilities for land
use policies and plans is-submitted-to-the-depaptment-within
6o -days-—of-notiee-by -—the department -and before-—stprip-or-under-
ground -mining-operations-beginr; and

{ii) obtaining Aany required approval, including any
necessary zoning or other changes required for land use by
local, state or federal land management agenciesyr-is-obtaimed
and. This approval must remains valid throughout the strip or
underground mining operationsry.

{b) The operator shall submit to the department specific
plans are-prepared-and-submitbed-to-the department-whieh that
show the feasibility of the postmining land use as related to
projected land use trends and markets and that include a
schedule showing how the proposed use will be financed,
developed, and achieved within a reasonable time after mining
and how it will be sustained. These plans must be supported,
if appropriate, by letters of commitment from parties other
than the operator, ‘Bhe-department-may-require-appropriate
demonstrations -bo-ashow-thae-the -pranned -procedupres -are
feasible rwreasonzble --and -inregratred -with-mining -and -rec—
tamabionr-and-that-the-plans ~witl-resulein-swecessfni-recke-
mabEons

(c) pProvision of any necessary public facilities is
ensured as evidenced by letters of commitment from parties
other than the persen-wheo-conduets-strip-or-undergronnd-minineg
eperations operator as appropriate, to provide the public fa-
cilities in a manner compatible with the plans submitted---Phe
tetters-shall-be-submitred -to-the -department -pefore-—mininy
operations-begin;.

td) ~-speeifie-and-fegsihle-plans -apre-submicted -to-the
Gepartment -which-show-thak-Einancingy-attainment-and mainte-
ranee-of-the ~postmining «-}land -use-are-feasible-andr-tE-appro-
priater-ape~supposted by -teteery -of -comritment -from-parties
other -than ~kthe -person —whe ~conduets -the—operationss

¢=}(d) Remains the same,

¢£}(e) #The proposed use will neither present actual nor
probable hazard to public health or safety, nor wikt pose any
actual or probable threat of water flow diminution or pollu-
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tionr.

T (£) *The use will not involve unreasonable delays in
reclamationr-and,

+ht(g) mNecessary approval of measures to prevent or
mitigate adverse effects on fish, wildlife, and related envi-
ronmental values and threatened or endangered plants ig ob-
tained from the department amd after appropriate state and
federal figh and wildlife management agencies have been pro-
vided a 60-day period in which to review and comment on the
plan kefere-mining-operations-begin,

{(5) Where residential, public service, or industrial
uses are proposed, the operator shall intersperse the affected
lands with greenbelts of trees, shrubs, and herbaceous cover
for wildlife use unless such greenbelts are inconsistent with

the approved postmining land use. (AUTH: Sec. 82-4-204, 205
MCR; Eﬂg, Sec. EE—?-?B; MCA.}

26.4.825 ALTERNATF RECLAMATION: ALTERNATE REVEGETATION

{T}  where If the operator proposes to plant cereal crops
or row crops alone or in rotation with hay or pasture crops, as
an-ateernative revegetatiom-ptan the following minimum criteria
must be met:

(a) ali-seil-types-within-the-propesed-alternatre
revegetarion-arex-should-be-ab-teast-capability-ciass-Fri;
based-on-585-epiteriar -prior-te-miningy-and -to-be-saltvaged -and
redistributed-to-an-equal-depth-and-—quatity-2fter-miningr The
area proposed for reclamation to such crops must have a histo-
ry of being cropped or cultivated for at least 5 of the 10
yvears prior to purchase, lease, or control of such land by the
applicant. The department may allow deviations of the
proposed postmining location from the premining location of the
crops based on consideration of postmining topography or
management plans.

(b} the-apea-preoposed-fopr-spep-use-must-be-leveled-to
slope-gradients -of-no-greater-than-5%+ Prior to mining, all
goils within the proposed reclamation area must have been at
least capability class IV, based on U.S, scil conservation
service criteria;

These soils must meet the criteria of subsections
(1) (¢} _and"(d) below, and must be salvaged, stockpiled and
redistributed on the area proposed for reclamation pursuant to
subsection (1) (a) above, and managed consistent with 26.,4,701
to 26.4.702; or

{I1) _Other soils or materials may be used if thev meet
the gualifications of and are handled 1n accordance wWith

aragraph (1) (b) (i} above and are approved for such use bv the
Sepaggment. Documentation of compliance with 23.1.753, 1f
applicable, must be demonstrated.

te}--the -area-proposed -fsp-cropping-rust-have -a~-histony
of-being-erepped —or-enitrivated-for-ar-trease-5-of-the-1o-years
prior-te-sperator -pyrchase p-loase -op-contret-of -snoh-tands

{c) Soils proposed for use must have the following

properties:
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(i) loamy texture, as defined by the U.S, soil conserva=-
tion service in the Soll Survey Manual, chapter 4 as revised
May, 1981, pp. 4-56 and 4-5/;

(11) rock fragment (gravels, cobbles, and channers only)
contents less than 20% in the first 1ift and less than 35% in
the second lift;

(iii) after materials are replaced, no greater than mod-
erate wind and water erosion hazards as determined by U.S.
soil conservation service procedures; and

{iv) 1levels of electrical conductivity, sodium adsorp-
tion ratio, and plant available water-holding capacity meeting
the criteria for class III soils according to the Land
Capability Guide for Montana, U.S, soil conservation service,
September 1, 1982,

(d) In all cases, soil materials must be selected and
handled in such & way and redistributed to such a thickness
and the underlving regraded spoil properties must be of
sufficient quality such that the postmining productivity of
the root zone 1s equal to or greater than that which existed
before disturbance, The operator must comply with the
following requirements:

{i} Soils must be replaced to a minimum thickness of 24
inches.

(ii) The root zone thickness must be consistent with the
requirements of 26.4,501(2).

{e)  Slope gradients must not exceed 8%.

(f) TPhere-ts-sutfierent-normal-precipitation-on-the
areax-op¢ The area must receive a minimum of 12 inches average
annual precipitation, or there must be sufficient irrigation
water available and committed to maintain crop productions.

te)——the-deparement -may-not-seltease -the —peeiamation-phase
FEE-bonds -held-on-the-arez-untit-the -operateor-has-affirmative—
ty-demonstrated-that -the -tand -demenstrates-eguivalent -produe-
trvity-compared -to-erep-yieltds-on-unmined ~eroplands -producing
the -same —erop-with-the -same -soils,-slepesr-and-other-pertinent
ehapareseristies-in-the -immediate -vieintty—of-the -nining-opera-
tien-using —egquivalent -maragement -prastices--Fhis-egquivalence
in-produetivity-shati-be-sustained -for-at-teast-the-S-years
immedistelyp-prior-to-bond-reteases

tEF--tf—unmined -areplands ~are-not-avaitable-for-compari-
son-purposes-as-diseussed -in-+rte)-abover-tanget-tevels-of
pre&uetron-9ha}}—be-eabab}rshe&—ﬁor-bené-re}ease—purpose%—
These -tanger-tevels-shall-be-based -npon-premining-preoduction
tevels-pf-the-area-of-Land -to-be-mined -and-subsequently-re-
elaimed -to-the-sane -cereat-creps—or -as-otherwise —determined-by
the departmentr-and

jg) The area must not be subject to flooding that would
impair its suitability as cropland due to flood effects
including, but not limited to, erosion, siltation, and
inundation.

h The area must have a minimum of 90 frost-free days

ear,
i) If necessary to protect replaced soil materials from
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wind and water erosion, or if necessarv to enhance soil
productivity, stability or the capacity for root penetration, a

grass— equme mixture must be planted and maintained as
Jetermined by the department.

j)  Soil amendments must be added in accordance with
26.4,717,

B

The department may not issue a permit for the rec-
lamation of a disturbed area to row or cereal crops, if 1t
determines that development of a saline seep on the proposed
cropland area may occur, or that this area may function as a
saline seep recharge area for lands downgradient.

o) --the ~operator mist —submre ~ro ~bhe —department -z -£iwm
writhter-commitment-by-the —opepster;—or-by-the ~postmining -tand-
owner p~that-suffietent -erop-mansgement -witk-be-practiced -after
reltease-gf-appiicaile -performance -bonds ~te -assupre -that-the
propesed-postmining ~eropland -use -witl-remain-practieak-and
reasonabler

{3) Revegetation success on areas reclaimed to cereal or
row crops alone or in rotation with hay or pasture crops must
be determined on the basis of a comparison of crop production
on the disturbed area with the same crops on an undisturbed
reference area or with target vields pursuant to the proce-
dures and criteria of 26,4.815(2). The level of management on
the reclaimed area must be equivalent to that on the reference
area or on which the target yields are based.

2y (4) (a) If an area is proposed for seaseral-range
special use pasture or havland predustien after mimingy
disturbance, that the area must have a history of being
utilized for seasena® w»amge special use pasture or hayland
preduetien for at least 5 years prior to operator lease,
purchase or control. The department may allow deviations of
the proposed postmining location from the exact premining
location of the special use pasture or hayland whenever the
applicant demonstrates that the proposed location is more
appropriate for the approved postmining Tand use and is in an
area in which the postmining landscape is more conducive to
establishment of this alternate use,

(b)  Introduced species may be used in accordance with
26.4.716. Preovidedr-that-where-an—operator-proposes-—to-use
:nbﬁaﬁueeé—grass-speefesuﬁer—seasena}-range-er~hay}an&-produe—
tion-where -such-did -not-exiat -ppior—to-mining r-the ~amount-of
tand-to-be-used-for-such-purposes -must-net-axccsd-that -shown
by -the —operator-or-post -mining -randowrer-to-be-a-necessary-and
essential-part-of-an-economically-feasible -postmining
agrievlturat-operations

Fhe -suecess -of-seasonal-range-or-haytand -shatlt-be -based
on-reference -areas —of -the -same ~orop-on-comparable -soits-——Fhe
production ~of-the-revegetahed -2rea -nuasi o -—comparable ko -the
predustion-of-the-refepence -arear--fhe -time-£rames -shali-he-the
same -as - -Rule -26r4:-71135

(c) Success of vegetation on special use pasture or
hayland must be determined using the applicable criteria of
76,4.723 to 26.4,732,
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£33+ (5) If the department determines that the operator's
ateermative alternate revegetation epematien has not produced,
under viable agricultural practices, adequate crop or forage
produetion yields based on the production standards required in
paragraph—¢1 section (3) and subsection (5) (b) of this
rule, or if the use of land for the production of crops or
forage is causing accelerated or unacceptable levels of soil
erosion or other deleterious effects as determined by the
department, the operator shall reclaim the land to the
standards provided for in sestien B2-4-233¢1}.

¢4} (6) Where cropland, special use pasture, or hayland is

roposed to be the alternate postmining land use en~Fande-dr-
verted-from-a-fish-and-wildlife-premining-tand-use, and the
following is reguired: -

(a) “where Whenever appropriate for wildlife and crop
manageément practices, the fields shakt must be interspersed
with trees, hedges, or fence rows threushewt-the-harvested
area to break up large blocks of monoculture and to diversify
habitat types for birds and other animals.

{b) Wetlands shait must be preserved, restored, or cre-
ated consistent with 26.4,75] rather than drained or otherwise
permanently abolished.

&) - -Where -the -primary-tand -voe -is-be-be-residentiats
publiie-gervicer-or-industrialoband -nae r-poimary -ase-Lands-
shatl-pe-intersporsed -with-greenbelis -treas-useful-as-food-and
cover-for-pbipds-and-smatl-animatesr-unltess-suek-greenbeles -are
inconsistent-with-the -approved-postmining-rand-usesr (AUTH:
Sec. B2-4-204, 205 MCA; IMP, Sec. 82-4-232 MCA.)

26.4.831 AUGER MINING: GENERAL REQUIREMENTS (1)} Auger
mining operations skali must comply with applicable strip
mining performance standards. (AUTH: Sec. 82-4-204 MCA; IMP,
Sec. 82-4-231, 232, 233 MCA.)

26.4.832 AUGER MINING: SPECIFIC PERFORMANCE STANDARDS

{1} Any auger mining assoclated with strip mining
operations sha}* must be conducted to maximize recoverahility
of mineral reserves remaining after the mining operations are
completed, Rach persen-whe operator conductsing auger mining
operations shall leave areas of undisturbed coal to provide
access for removal of those reserves by future underground
mining activities, unless the department determines that the
¢coal reserves have been depleted or are limited in thickness or
extent to the point that it will not be practicable to recover
the remaining coal reserves, The department shall make such
determination only upon presentation of appropriate technical
evidence by the operator.

(2) Undisturbed areas of coal skali must be left in
unmined sections whieh that:

(a} are a minimum of 250 feet wide at any point between
each group of auger openings to the full depth of the auger
hole;

(k) Remains the same.
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(c}) for multiple seam mining, shall have a width of at
least 250 feet plus 50 feet for each subjacent workable coal
seam. The centers of all unmined sections shall} must be
aligned verticallys.

(3) Ne An augér hole shall-be-made must not be located
closer than 500 feet in horizontal distance ®e from any aban-
doned or active underground mine workings, except as approved
in accordance with Rede 26.4.516.

(4) If the operation involves stripping amd for the

urpose of augering, the augering shai: must follow the
stripping by not more than-sixey-460) days. and £Final grading
and backfilling shai} must follow the augering by not more than
15 days, but in no instance shkalt may an area be left ungraded
more than 1,500 feet behind the augering. The department may
grant variancesg if the operator demonstrates that more time 1is
needed, based on the sequence of the operation.

(5} "In order to prevent pollution of surface and ground-
water and to reduce fire hazards, each auger hole, except as
provided in swbsection (6) of this rule, sha¥: must be plugged
so-as to prevent the discharge of water from the hole and ac-
cess of air to the coal, as follows:

(a) eEach auger hole discharging water containing toxic-
forming or acid-forming material ska®* must be plugged within
72 hours after completion by backfilling and compacting non-
combustible and impervious material inte the hole to a depth
sufficient to form a water-tight seal, e if possible. If
sealing within 72 hours is not possible, the discharge shaii
must be treated commencing within 72 hours after completion to
meet applicable effluent limitations and water quality stan-
dards under Rele 26.4.633 until the hole is properly sealed:;
and

(b) eEach auger hole not discharging water shall must be
sealed as in papragraph subsection (5) (a) above to close the
opening within 30 days following completion.

(6) An auger hole need not be plugged if the department
finds that:

(a) tImpoundment of the water whkieh that would result
from plugging the hole may create a hazard to the environment
or public health or safety; and

(b) dDrainage from the auger hole will not pose a threat
of pollution to surface water and will comply with the re-
quirements of Reles 26.4.631 and 26.4,633.

(7) through (c} Remains the same.

(d) =Subsidence resulting from auger mining mav disturb
or damage powerlines, pipelines, buildings, or other facili-
ties or does not comply with the subsidence protection re-
quirements of 26.4.901 and 26.4.911. {AUTH: Sec.B82~4- MCA;
IMP, Sec. 82-4-231, 232, 233 MCA.)

26,.4.833 AUGER MINING: REQUIREMENTS FOR PERMIT Lll No
permit skat: may be issued for any operation eceovered-py-thia
rulre that includes auger mining, unless the department finds,
in writing, that, in addition to meeting all other applicable
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requirements of rules adopted pursuant to the aAct, the opera-
tions will be conducted in compliance with tkis-ralte 26,.4,831
and 26.4.832. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 87-4-
231, 232, 233 MCA)) -

RULE VI REMINING: APPLICABILITY (1) This rule and
RULES VII, VIII, and IX apply only to operations which process
coal mine waste materials resulting from "previously mined
areas" as that term is defined in 26.4.301. (AUTH: Sec., B82-4-
204, 205 MCA; AUTH Extension, Sec. 4, Ch. 70, L. 1987, Eff.
10/1/87; IMP, Sec. B2-4-203 MCa.) :

RULE VII REMINING: APPLICATION AND OPERATING
REQUIREMENTS (1) Remining must be conducted to maximize the
recoverability of the mineral resource, while using the best
control technology available to maintain or whenever possible,
to improve environmental quality, and to maximize the
postoperational land use potential,

(2) Remining permit applications and operations must
comply with all applicable requirements and performance
standards, as determined by the department, of sub-chapters 3-
12 of this chapter.

(3) Coal mine and coal processing waste must be disposed
of according to the following:

{a) The operator shall bury such waste in pits, shafts,
adits, or other excavations that are either available on or
near the site of the remining operation or that are constructed
for the purpose of burial. This disposal and burial must be
conducted in accordance with 26.,4,501, 26,4.505, 26.4.510, and
26.4.520 as approved by the department; or

(b) If disposal in accordance with subsection (a) above
is not technologically possible or cannot be done in compliance
with the rules referenced in subsection (a) above, such as
with respect to protection of groundwater quality, and this is
affirmatively demonstrated in the application, the operator
shall dispose of coal mine and coal processing waste in
accordance with the standards of excess spoil disposal
(26.4.520) and in accordance with the standards of 26.4.501,
26.4,505, and 26.4.510, (RUTH: Sec. 82-4-204, 205 MCA; AUTH
Extension, Sec. 4, Ch. 70, L. 1987, Eff. 10/1/87; IMP, Sec. 82-
3=721, 222, 231, 232 MCA.)

RULE VIII REMINING: ELIGIBILITY FOR ABANDONED MINE §.AND
STATUS (1) Areas within a remining permit area that will not
be directly disturbed by remining activities remain eligible
for abandoned mine land reclamation funding pursuant to
26.4.1233, if the proposed remining operation does not
adversely affect existing or probable abandoned mine land
reclamation plans and associated costs of reclamation related
to such areas, and if this is documented in the application.

(2) Areas that will be directly disturbed by remining
operations may remain eligible for abandoned mine reclamation
funding pursuant to 26.4.1233, if the applicant demonstrates
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that the approved remining and reclamation plan will not
increase the overall reclamation costs of the site to the
department. In so doing, the applicant may choose to adopt a
reclamation plan for the site that is on file with the
department, provided that the applicant demonstrates that this
plan is in compliance with Rule VII. (AUTH: Sec., 82-4-204,
205 MCA; AUTH Extension, Sec. 4, Ch. 70, L. 1987, Eff.
10/1/87; IMP, Sec. B2-4-239, 242 MCA.)

RULE IX REMINING: BONDING (1) Bond must be submitted
consistent with 82~4-223 and sub-chapter 11, except as noted
below.

(2) 1If approval is granted for a remining and reclamation
plan that does not adversely affect eligibility for abandoned
mine land reclamation funding on the site pursuant to Rule
VIII, the performance bond for the area must be the estimated
additional cost to the department for reclamation (consistent
with the approved plan) that would be above and beyond that
which would be necessary for reclamation of the site prior to
any remining operation. (AUTH: Sec. 82-4-204, 205 MCA; AUTH
Extension, Sec. 4, Ch. 70, L. 1987, Eff. 10/1/87; IMP, Sec. 82-
4-273 MCA.)
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26.4.901 GENERAL APPLICATION AND REVIEW REQUIREMENTS

(1} In addition to appropriate material required under
sub-chapter 3, exeept-Rule-26r4:-316-theresty any plan for
underground mining ska}: must include the following:

(a) Remains the same.

(b) descriptions, including appropriate maps and cross-
section drawings, of the proposed disposal methods and sites
for placing underground-development waste and excess spoil
generated at surface areas affected by surface operations and
facilities. Each plan shaii must describe the geotechnical-
investigation, design, construction, operation, maintenance and
removal, if appropriate, of the structures and be prepared
according to Reles 26r4:-368 and 26'4'3131 26.4.320, 26.4.505,
26.4.510, and 26.4.520;

tef-ra-susvey-whieh-shall-show-whether-structeres-or
renrewable-resouree -lands ~axist-within-the -propesed-permit-and
adtacent -aress -ang -whether -subsidence -if -i-b~vecurred -could
cause-material-damage -or-diminetion-of-rexsonably -foresecable
nee-of-suekh-shrretures-or-prenewvable —-peseuree-landss

(¢) (i)~ A complete subsidence control plan for the
proposed operation which must include:

(A) a map of the proposed underground workings;

{B) the proposed technique of coal extraction, such as
longwall, room and pillar, hydraulic mining, or other methods;

{C) a description of the sequence and timing for the
development of the underground workings;

(D} a description of the physical and geological
conditions affecting the subsidence potential;

(E) an analysis of the amount and lateral extent of

Qlannea or controlled subsidence anticipated, using acceptable
geotechnical practices, including specific methods proposed for
the control of subsidence; and

{F) a survey which shows all structures and renewable
resource lands within the permit area and adjacent areas, and
whether subsidence, it it should oceur; cou % cause material
damage or diminish the reasonably foreseeable use of such
structures or lands, .

{(ii] Tf the survey plan shows that no such structures or
renewable resource lands exist, or that no such material
damade or diminution could be caused in the event of mine sub-
sidence, and if the department agrees with such conclusion, no
further information meed-te must be provided in the applica-
tion under this paragraph. In the event the survey shows such
structures or renewable resource lands exist, and that subsi-
dence could cause material damage or diminution of value or
foreseeable use of the land, or if the department determines
that such damage or diminution could occur, the application
shall must include a-subsidermee-sontrol-plan-which-shalld
eontain the following information:

i) -wa-detaited-deseription-of -the-mining-method-and
sther-measeres -to -be -taken~whick -may-2ffeat-subsidencery
netudings
----- {A) ==the -technigue -0 f ~coat—removatr-suek -as -tongwatt-min-
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ingr-roeom-and-piilar-with-pillas-semoval--hydravkie-mintng o
other-methods r-and

————— (B} --the-extentr-tf-anyr-to-whieh-pianned-and-controlied
subsidence-is-intendedsr

¢++)} (A) through ¢B+(IX) Remains the same.

2} (ITT) measures to be taken on the surface to prevent
material damage or lessening of the value or the reasonably
foreseeable use of the surface, including such measures as
reinforcement of sensitive structures or features,-installation
of footers designed to reduce damage caused by movement, change
of location of pipelines, utility lines, or other features,
relocation of movable improvements to sites outside the angle-
of=-draw, and monitoringp=-if-amy; to determine the commencement
and degree of subsidence so that other appropriate measures
can be taken to prevent or reduce material damage;

¢it+y (B) a detailed description of the measures to be
taken to mitigate the effects of any material damage or
diminution of value or foreseeable use of lands whieh that may
oceur, including one or more of the following:

¢ (1) Remains the same, :

B+ (11} replacement of structures destreyed and water
sources adversely affected by subsidence;

&+ {(III) through B¥(IV) Remains the same.

t+v} (C] a detailed déscription of measures to be taken to
determine the degree of material damage or diminution of value
or foreseeable use of the surface, including such measures as:

&+ (I) the results of pre—subsidence presubsidence
surveys of all structures and surface features whteh that might
be materially damaged by subsidence;

B+ (II) monitoringy-tE-anys; proposed to measure
deformations near specified structures or features or otherwise
as appropriate for the operation;

(d) through (f) Remains the same.

(g) a description of the source and guality of waste to
be stowed, area to be backfilled, percent of the mine void to
be filled, method of constructing underground tetaining walls,
influence of the backfilling operation on the active under-
ground mine operations, surface area to be supported by the
backfill, and the anticipated occurrence of surface effects

following backfillingy including: +
¢rr(i) a description of the source of the hydraulic

transport medlums, method of dewatering the placed backfill,
retaimment retention of water underground, treatment of water
if released to the surface; and
¢+¥(ii) Remains the same,

{h} a complete description, where applicable, of any
hydraulic mining or transport system for coal, including:

X

g

the source of the hydraulic mediumg
)} methods for dewatering the coal;
1) methods for control or containment of water
underground; and
{iv) treatment of water to be released at the surface,

if any.
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(2) The requirements of parasraphs subsections (1) (f),
and (q) p-thir-and-ti}-shakt also apply to pneumatic backfilling
operations, except where the operations are exempted by the
department from requirements specifying hydrologic monitoring.
(AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. B2-4-222 MCA.)

26,4,902 APPLICATION REQUIREMENTS FOR ¥N-S¥FBH IN SITU
COAL PROCESSING OPERATIONS (1) &Amy An application for a
permit for tm—sitw 1n situ cocal processing operations ecevered
by-this-pule-shald must be made according to all requirements
of Rale 26.4.901. In addition, the mining and reclamation
operations plan for operations involving in situ processing
operations skaki must contain information establishing how
those operations will be conducted in compliance with the
requirements of Rwle 26.4.907, including:

(a} through {(d) Remains the same.

(2) No permit shait may be issued for im—situ in situ
coal processing appiteatiens operationsy unless the Jepartment
first finds, in writing, upon the basis of a complete
application, that the operation will be conducted in compliance
with all requirements of Rules 26.4.903 through 26.4.907.
(AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec, B2-4-222 MCA.)

26.4.903 GENERAL PERFORMANCE STANDARDS (1) In addition
to all appropriate requirements of sub-chapters %4 through 8,
and 10 through 13, except Rules 26r4r5tr-and-26r-4:-644 Rule 1V,
the following requirements apply to underground mining
operations:

(a) eEach exploration hole, other drill hole or
borehole, shaft, well, or other exposed underground opening
ska}: must be cased, lined, or otherwise managed as approved
by the department to prevent acid or other toxic drainage from
entering ground and surface waters, te-mimimize-disturbance
entering ground-and-surfane-waters; to minimize disturbance to
the prevailing hydrolegic balance and to ensure the safety of
people, livestock, fish and wildlife, and machinery in the
mine plan and adjacent area, and the safety and inteqrity of
underground mines in the area, present and future. FEach
exploration hole, drill hole, er borehole, or well that is
uncovered or exposed by mining operations within-the-permit
area-shati must be permanently eresed sealed, in compliance
with 26,4,1005, unless approved for water monitoring or
otherwise managed in a manner approved by the department, Use
of a drilled hole or monitoring well as a water well must meet
the provisions of Rele 26.4.647. This rule does not apply to
holes drilled and used for blasting in the area affected by
surface operationsy,

(b) eEach mine entry whieh, open to the surface, that is
temporarily inactive, but has a further projected useful
service under the approved permit application, shal® must be
protected by barricades or other covering devices, fenced, and
posted with signs to prevent access into the entry and to
identify the hazardous nature of the opening. These devices
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shatd must be periodically inspected and maintained in good
operatIng condition by the perser-who-conduets-the-underground
mintng-operations operator. s

(c) eEach exploration hole, other drill hole or
borehole, shaft, well, and other exposed underground opening
whiteh that has been identlfled in the approved permit applica-
tion for use to return underground development waste, coal
process1ng waste, er water to underground workings, or to be
used to monitor groundwater conditions, skall must be tempo-
rarily sealed until actual useg.

(d) wWhen no longer needed for monltoran or other use
approved by the department and upon a finding of no adverse
environmental or health and safety effects, each shaft, drift,
adit, tunnel, exploratory hole, entry way or other opening to
the surface from underground shat: must be capped, sealed,
backfilled, or otherwise properly managed, as required by the
department in accordance with paragqraphs subgsections (1) (a),
(g}, (h), and {i). Permanent closure measures shafE must be
designed to prevent access to the mine workings by pecple,
livestock, fish, amd wildlife, and machinery and to keepacid
or other toxic dralnage from enterlnq ground or surface
waterss.

(e} *In addition to the measures identified in Rules
26.4.631 th;bugh 26.4.646, the following practices are accept-
able for minimizing water pollution in underground mines:

{i) through (iv) Remains the same,

(f) #In addition to the requirements of Rule
26.4,.633(1), any discharge of water from underground workings
to surface waters whieh that does not meet the effluent limi-
tations of Rule 26.4.633 ehalk: must also be passed through a
sedimentation pond, a series of sedimentation ponds, or a
treatment facility before leaving the permit areas.

(g) +In addition to the reguirements of Ruke
26.4.633(2), sedimentation ponds and treatment facilities fer
that receive discharges from underground workings sha&it must
be maintained until either the discharge continuously meets the
effluent limitations of Re¥e 26.4,633 withont treatment or
until the discharge has permanently ceasedsy

(h) sSurface entries and accesses to underground work-

. ings, including adits and slopes, sha¥t must be located, de-
signed, constructed, and utilized to prevent or control grav1-
ty discharge of water from the mines.

(i) through (i) (A) Remains the same. T

(B) the-diseharge-wiltl-resubte~in any changées in the pre-
vailing hydrologic balance that are minimal and the approved
postmining land uses will not be ‘adversely affected; or,

{1i) (A} through (C) Remains the same.

{j) $For a drift mine located in acid-producing or iron-
producing coal seams, surface entries and accesses shald mugt
be located in such a manner as to prevent anv gravity
discharge from the mine. (AUTH: Sec. 82-4-204 MCA; IMP, Sec.
B2-4-227, 231, 232, 233 MCA.) -
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26,4,904 IN SITU COAL PROCESSING OPERATION PERFORMANCE
STANDARDS (1) The-persen An operator who conducts in situ
precessrng coal processing operations shall comply with Rute
26.4,984 903.

(2} In situ coal processing operations skat: must also be
planned and conducted to minimize disturbance to the prevail-
ing hydrologic balance by:

(a) through (d) Remains the same.

(3) EpBaeh-persen An ogerator who conducts in situ coal
processing operations sha ollow the-appreved a plan approved
pursuant to paragraph 26,4,902,

(4) Baeh-persen An operator who conducts in situ coal
processing operations shall prevent flow of the process recov-
ery fluid:

(a) through (b} Remains the same. .

(5) Baekh-persen An ogerator who conducts in situ coal
processing operations sha restore the quality of affected
groundwater in the mine plan and adjacent areas, including
groundwater above and below the production zone, to the ap-
proximate pre-mimimey premining levels or better, to ensure
that the potential for use of the groundwater is not dimin-
ished,

(6) Baekh-persen An operator who conducts in situ coal
processing operations shaig monitor the quality and quantity
of surface and groundwater and the subsurface flow and storage
characteristics, in a manner approved by the department under
Rules 26.4.645 and 26,.4.646 to measure changes in the quantity
and quality of water in surface and groundwater systems in the
mine plan and adjacent areas. Air and water quality monitor-
ing shal: must be conducted in accordance with monitoring pro-
grams approved by the department as necessary according to
appropriate federal and state air and water gquality standards.
(AUTH: Sec, 82-4-204 MCA; IMP, Sec., 82-4-227, 231, 232, 233 MCA.)

26.4.907 IN SITU URANIUM PROCESSING OPERATION PERFOR-
MANCE STANDARDS (1) With regard to the subsurface hydrologic
effects of Im—sit# In situ uranium mining, the operator shall
comply with all rules of the Pdepartment of Hhealth and
Benvironmental $sciences, and the operator's bond shall ensure
compliance with those rules. With regard to all other effects,
the performance standards of this sub-chapter shall apply.

(AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-227, 231, 232, 233 MCA.)

26,4,911 SUBSIDENCE CONTROL (1) Underground mining
operations shaii must be planned and conducted se-as to pre-
vent subsidence from causing material damage to the surfacer
to the extent technologically and economically feasibles and
se-as to maintain the value and reasonably foreseeable use of
surface lands. This may be accomplished by leaving adequate
coal in place, backfilling, or other measures to support the
surface, or by conducting underground mining in a manner that
provides for planned and controlled subsidence. Nothing here-
in shat}-be-censtreued-te prohibits the standard method of room
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and pillar mining.

(2) ™Phe A person engaged in underground mining opera-
tions shall comply with all provisions of the subsidence con-
trol plan prepared pursuant to Rule 26.4,901 and approved by
the department.

(3) Phe A mining schedule skaki must be distributed by
mail to all owners of property and residents within the area
above the underground workings and adjacent areas. The opera-
tor shall notify Beach such person shati-be-metified by mail
at Jeast 6 months prior to mining beneath his or her property
or residence. The notification shal: must contain, 2= at a
minimum:

(a) through (c) Remains the same.

{4) Upon request to the department by a resident or owner
of a sfructure within the affected area, the operator shall
promptly conduct a premining survev of the dwelling or
structure as follows:

{a] "Any survev requested more than 30 days before the
planned initiation Of sald operations must be completed by the
operator before the initiation of the operations.

{b} The survey must determine the condition of the
dwelling or structure and document any premining damage, It
should identifyv any physical features which could reasonably be
affected by subsidence caused by mining. Special attention
must be given to the premining condition of wells and other
water systems used for human, animal, or agricultural purposes
and to the quantity and quality of that water. Assessment of
such features as pipes, cables, transmission lines, wells, or
other water systems must be limited to the surface condition
and relatively available data.

igl If a3 structure is renovated or added to subsequent to
a premining survey, then upon request to the department a
survey of such additions or renovations must be performed.

(d) A written report of the survey must be prepared and
signed by the person conducting. the survey. Copies of the
report must be provided to the person requesting the report and
to the department. If the person requesting the survey
disaqrees with the results of the survey, he or she may notify,
in writing, both the operator and the department of the
specific areas of disagreement. .

f4+1§l Baek-persom An operator who conducts underqround
mining which results in subsidence that causes material damage
or reduces the value or reasonably foreseeable use of the sur-
face lands shall, with respect to each surface area affected
by subsidence:

(a) Remains the same.

{b) purchase the damaged structure or feature for its
fair market, pre—subsidemee presubsidence value, and, after
subsidence occurs shald, to the extent technologically and
economically feasible, promptly restore the land surface to a
condition capable of and suitable for supporting the purchased
structure and other foreseeable uses it was capable of sup-
porting before miningsy, mNothing in this paragraph shali-be
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deemed-te grants or authorizes an exercise of the power of
condemnation or the right of eminent domain by anv person engaged
in underground mining operations; or

(c) compensate the owner of any surface structure in the
full amount of the diminution in value resulting from subsidence,
by perekase purchasin prior to mining, of a noncancellable,
premium-prepaid insurance policy or other means approved by the
department, thereby assuring before mining bhegins that pavment
will occur; indemnify every person with an interest in the surface
for all damages suffered as a result of the subsidence; and, to
the extent technologically and economically feasible, fully
restore the land to a condition capable of maintaining reasonably
foreseeable uses which it could support before subsidence.

(6) Within a schedule approved by the department, the
operator shall submit a detailed plan of the underground
workings. The plan shall include maps and descriptions of
significant features of the underground workings, including the
size, confiquration, and approximate location of pillars and
entries, extraction ratios, measures taken to prevent or minimize
subsidence and related damaqes, areas of full extraction, and

other information required bv the department. ~(AUTH: Sec. 82-4-
304, 205 MCA; IMP, Sec., B2-4-231 MCA.)

26.4.912 BUFFER 20NES (1) Underground mining operations
skalkt must not be conducted beneath or adjacent to any perennial
stream or impoundment having a storage volume of 20 acre-feet or
more, unless the department, on the basis of detailed subsurface
information, determines that subsidence will not cause material
damage to streams, water bodies and associated structures. If
subsidence causes material damage, then measures will bhe taken to
the extent technologically and economically feasible to correct
the same and to prevent additional subsidence from occurring.

(2) Underground mining operations beneath any aquifer that
gserves as a significant source of water supply to any public water
system sha¥? must be conducted s0 as to avoid disruption of the
aquifer and consequent exchange of groundwater between the aquifer
and other strata. The department may prohibit mining in the
vicinity of the aquifer or may limit the percentage of coal
extraction to protect the aquifer and water supply.

(3) Underground mining operations sha¥: must not be con-
ducted beneath or in close proximity to any public buildings,
including, but not limited to, churches, schools, hospitals,
courthouses, and government offices, unless the department, on
the basis of detailed subsurface information, determines that
subsidence from those operations would not cause material damacae
to these structures and specifically authorizes the mining :
operations.

(4) The department shall suspend underground mining under
urbanized areas, cities, towns, and communities, and adjacent to
industrial or commercial buildings, major impoundments or perma-
nent streams if it finds imminent danger ¥s-found to inhabitants
of the urbanized areas, cities, towns, or communities, (AUTH:
Sec, 82-4-204, 205 MCA; IMP, Sec. 82~4+-227, 231 MCA.)
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26.4.1001 APPLICATION REQUIREMENTS A person who intends
to prospect for coal or uranium on land not included in a valid
strip mining permit must obtain a walid prospecting permit from
the department, An application for a prospecting permit shati
must be made on forms provided by the departmenty; and shkaii
must be accompanied by the following information:

(1) the name, address, and telephone number of the
applicant and, if applicable, the representative of the
applicant who will be present at and be responsible for the
prospecting;

(2) documentation that the proposed exploration program
would not adversely affect any area possessing special,
exceptional, critical, or unique characteristics as defined in
82-4~227p. #The applicant shall promptly report the existence
of such characteristics if in the course of prospecting he
becomes aware of them;

(3) identification of any significant historical,
archaeoclogical, technclogical, and cultural values in the area
to be affected and possible mitigating measures to be exercised
should any of the-abeve those values be encountered;

(4) a narrative description of the significant fish and
wildlife species and habitats in the general area of
operations, including rare and endangered species and critical
habitats, as listed by the bureaun-ef-spopt-fisheries U.S. fish
and wildlife service and other appropriate agencies, and
written documentation from appropriate Ersk-and-wridiife
management agencies that the proposed prospecting activity will
not adversely affect such species;

(5), documentation that habitats of unique or unusuall
high value to Eish and wildllfe would not be disturbed;

(6) a narrative description of the local seenre; to-
pographicyr geo}egreai and geologic formations, scenic values,
and vegetation in the area to be affected;

(67) a prospecting map whieh that meets the following
requirements:

(a) #The map skal must be of sufficient size and scale
to adequately show all areas to be prospectedy. sStandard
United States geological survev topographic gquadrangle maps
ska}? must be used as base maps, if available;

(B +£ Whenever prospecting by test hole is proposed,
the maps skab: must include proposed locations; sire-and-the
average-proposed-depth of tést holesy, 9fpecific locations for
initial exploration shall be shown by “guarter sectibn,
sectian, township, and ranger, nNew road construction for
drill rig or seismic equipment access shall must be clearly
indicated on the maps;. pPermanent roads, and roads that are
to be abandoned, shal: must be identified:

(c} eEach map shalf must contain bhe-feoklowing

(i} proposed excavations or test cuts shown by location
and size;

(ii) 1locations of streams, lakes, stockwater ponds,
wells, er and springs that are known or readily discoverable
proximate to prospecting operations:
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(iii) the route taken by-the-persenw-deing-the-prespect-
tng to each drill site;

(iv) location of occupied dwellings and pipelines;

(v) a description and location of historic, topographic,
cultural and drainage features;

(vi) the location of habitat of species described in
paragraph- ¢TF{d} section (4) above; and

(vii) the name, and address, and phone number of surface
owners and surface lessees of the land affected area;

(viii) aii-maps-must-pe-cereifiad-as-follows ULE,-the
undersigned,-hereby-certify-that-this-map-is-correct-and-shovwsy
to-phe-pesp-of-my -krowtedge -and-beliefr-atl-the-information
regeired -by -Bare -3 -Ghapter-45-Pitle-827-MBA % --Fhe a
certification shali be-sigmred-and-netarized-im-affidavit-Lorms
in the same form required in 26.4.305(2) (b).

(#8) a narrative description of the exploration program
whieh-shall-as-a-minimum-inelude including at a minimum:

fa) through (b) Remains the same,

(¢} the gize, depth, and number and location by legal
description, of proposed drill holes and-their-size-and-depth
(refer to map location)s, the depth(s) of any known subsurface
groundwater occurring above the deepest projected depth of the
exploration operations, the drilling medium used (air, water,
mud, etc.), and the method of containing drilling fluids;

(d) Remains the same.

fe) a discussion of preventive and corrective measures
that will be taken to guard against or correct water pollution
problems that may develop with streams, lakes, stockwater
ponds, wells or springs, that-are-knewn-er-rezdily-diseoverable
and other measures proposed to be followed to protect the
environment from adverse impacts as-a-reseit-of-the-prespecting
eperationsy;

{f) a plan showing earth moving proposed for roads,
disposal pits, and drill sites imn-the-prespecting-pregram in
compliance with 26.4.1006(2) and 26,4,1009; and

a drill hole marking technique that provides durable
markers and that will allow the department to locate the driil
hole for bond release inspection purposes;

(89) Remains the same.

(810) the source of the applicant's legal right to
prospect for the mineral or minerals on the land affected by
the permit, including a 1isting of all surface and subsurface
estate owners. The listing skal?: must include the current
mailing address and phone numbers of each party affected;

(181) an estimated timetable for conducting and com-
pleting each phase of exploration and reclamation;

(1+2) a-deseripkion-of the measures to be taken to comply
with the performance standards of this rwke sub~chapter; and

(13) the proposed postdisturbance land use. (AUTH: Sec,
82-4-204, 205 MCA: IMP, Sec. 82-4-226 MCA,)

26,4,1002 INFORMATION AND MONTHLY REPORTS (1) Em-the
evant—that Whenever the department must investigate possible
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environmental damage or complaints which may occur as a direct
result of prospecting activities, im-the-permit-area; the
applicant shall furnish sufficient information to the
department to facilitate such investigation. Such information
shalt must include, but is not limited to, statigraphic
findings, test-hete geophysical and Ilithological logs and
related data.

{2) A monthly report shali: must be submitted for each
successive 30 day period no later than the 15th of the follow~-
ing month, provided, however, that monthly reports need not be
submitted for 30 day periods of inactivity. Reports shalki
must include, but are not limited to, the following informa-
tion:

fx)--tocarion-aof-ati-holes—dritleds

) - —updated -maps -if-holes-have-tebe-addeddeleted-or
relocateds

o) ——any-road-construaetions

(@) -—cuprrent-ltoextionr-of -2kl -dpill-pigs-and-test-equip-
mert - -and

tef-—apreas-disturbed r-graded -and -sceded-

{a) the 1e§a1 description (to nearest 10 acres) of each
bore and core hole dr ed, an rill hole identification
numbers;

(b) updated maps showing bore and core hole locations and
identification numbers, as well as drill hole additions, dele-
tions or relocations;

{c) the date each hole was drilled, logged, and aban-
doned;

(d) total depth and diameter of each hole drilled;

(e} trade name and amount of abandonment material used
on each drilled hole;

{f) " viscosity ({in seconds/guart) of drilling medium
before and after abandonment material was added;

1) tesults of additional mud, cement or concrete tests
(i.e., gel strength, fluid loss or water—chemical analyses,
etc.) completed for each hole drilled and abandoned;

(h) “depths of all encountered water-bearing zones for
each hole drilled, ihcluding all artesian conditions;

(i} depth of all lost circulation zones;

a detailed report of all prospecting holes converted
to water or .monitor wells including:

(1) water-bearing zone developed (depth formation

name, Ilithology) s
(iii type of material used to case, grout, seal and cap

each well;

(i11 casing diameter; and

(iv)  anticipated plans for the well;

(k) mapped location of any surface disturbance such as
road, disposal pit, Oor mud pit construction:

(1) mapped location of areas seeded or otherwise
reclaimed; and

{m) ~ anticipated location of activity in next reporting
period.
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(3) Transfer of a prospecting permit must meet the same
requirements as for a minin ermit in 26.4.412(1) and (2).
AUTH: GSec, B82-4-204, 205 MCA; 1IMP, Sec.

26.4.1003 RENEWAL OF PERMITS At-least-thirty-{36)-daysr-
but-not-more-than-sixty - {66} -dava -prior-to -the-anniversary
éate-ok-the -permity-the —operator -may -submit-an-application-for
permtb—renewa}—be-bhe-&epartmenb--~?hxs-appkteatfan—sha&iwmust
Emeluder An application for renewal of a prospecting permit
must be submitted by the permittee on forms provided by the
department. The application must be submitted at least 120
but not more than 150 days prior to the anniversarv date of the
permit and must include:

(1) through (5) Remains the same.

(6) an updated map whieh that shows all revisions to the
current permit. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. B2-4-
226 MCA.)

26,4,1004 ENVIRONMENTAL MONITORING (1) As prescribed
or approved by the department, Pthe person-whe-conducts
prospecting -—operatrons permittee shally; to-the-extent
practicabler-measure Monitor important environmental
characteristics of the prespeetimg area during prospecting to
minimisre ensure minimization of environmental damage to the
area. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-226 MCA.)

26.4.1005 DRILL HOLES (1) Prospecting operations shati
must be conducted to completely avoid: mixing-ef-underground
waters-detrimental-to—

(a) degradation or diminution of any existing or
potential water supply:; and

{b) adverse impacts to existing or potential mining
operations. All prospecting holes skaf: must be abandoned in
accordance with the following provisions Fmmediately-atther
geophysieal -toggings-are-somplere unless the hole has been
transferred as a water well in compliance with Rule 26.4.647
or - --Baneeessary-delay-is-prohibited unless a delay is approved
by the department.

(2) The operator shall use appropriate techniques to:

(a) prevent the escape of water, oil, or gas from all
drill holes;

(b) prevent contamination of seate all surface and

round waters, and prevent interaquifer mixing frem-eori-or-aas;
and

(c) prevent aquifer contamination by surface drainaqer;
and

{d) reclaim all surface impacts and prevent subsidence
that may result from prospecting related activities.

{3) Any-person-whe-conducty-prospecting-eperations Unless
alternative procedures are approved or required by the
department, the permittee shall use the following reclamation
techniques: to-piwg-zir-prespeeting-holes:

(a) amé-eCuttings shali must be spread over the earth's
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surface to a depth less than one-half inch or ewtting=-may be
removed to a-pre an approved disposal pit. mnme-eCuttings shald
must not be placed in the hole, where pProper topsoil salvage
and reclamation techniques shaTi be-wsed consistent with Pules
26.4.501 and 26.4.701 through 26.4.703> must be used at the
dis osaI it;

B) ff-the-hote-is-sased,-the-casing-shall-be-cut-off-at
theground -surface-on-rangeland -and -two-feet -below-the-surface
on-crepland-or-pasturetand Whenever a cased drill hole is not
transferred to the affected Tandowner as a water well, the
casing must be cut off at the surface on rangeland and 2 feet
below the surface on cropland or pastureland;

(c) ie-the-hole-ra-nob-eaved,r-drifited-holes-akallbe
apandeored Promptly after exploration on a site is completed,
and unless otherwise approved by the department, all drill
holes must be abandoned in accordance with the following:s

t4+ (1) wnder-eircumstances-where Whenever circulation is
lost to =efermation the formation or artesian Elewimg con-
ditions are encountered, a homogeneous cement mixture shali
must be slurried into the hole from the bottom to the surface
on rangeland, or to within 2 feet of the surface and topsoil
placed in the remaining 2 feet on cropland or pastureland and
on other landsgy.

te}{ii) where Whenever circulation is not lost, Emem-the
botbom—te—within-5-feet-of-the ~grovnd -surface -on -rangeland-and
*-feet-of-the -surface-on-ereoptand-with a homogeneous fluid
must be slurried into the hole from the bottom to within 5
feet of the surface on rangeland and to within 7 feet of the
surface on cropland. The fluid must eentaiming contain water
Oof sufficient guality to insure that the proper performance of
the plugging medium is not adversely affected, and a high
quality sodium bentonite with no toxic nor degradable
additives, with:

+ (A) an A.P.I, (american petroleum institute) fil-
trate volume of not more than 12.0 em cubic centimeters amd-a
eake-thicknress -rot-more-than-3/,32ts-of-an-tneh based on a 30-
minute filtration test at 100 P.S.I. (pounds per square inchl]
and ambient temperature;

¢¥+}(B) an A,P,.I, l0-minute gel strength of not less
than 20 1b./100 square feet; and

(C) a minimum densitv of 9 pounds per gallon,

(iii) a&A 5-foot cement plug wiri: must be placed in all
holes that are plugged with bentonite from the top of the
bentonite to the surface on rangeland and to 2 feet helow the
surface, with topsoil placed in the remaining 2 feet on
cropland;

€83 (d) (i) bev-marking-eack-drili-hote with-x-wooden
stakes Whenever the permittee encounters, or the permittee or
the department anticipates encountering, drilling conditions

such that the drill hole cannot be adequately Elugged in
accordance with the performance standards described in section
{2) of this rule usin rocedures described in paraqraphs

(3) (c) (1) _or (3)(c) (11) above, or both proceaures, the
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ermittee shall propose or the department shall atipulate an
alternatlve uggin rocedure. gIterna:ive Tugging proce-

ures approve e department, mus e im eman-ag Yompt 1
g!tar exploration is cq%pIotaa'on a site e department may
approve altsrnate plu n rocedures only if it finds that the

rocedures re u[res in paragraphs (3) 1¢) (1] OF (3) () (11) would
not meet the reguirement of luEcht on (a) and the alternative

rocedures wong meet those requirements. Upon reguest of the
5. artment, the permittee must aocgggnt why standard procedures
would not be e¥fectlive.

enever the department, upon inspection of a drill
hole, de erm!na! t1aF the hole may no ave been ETuqqea In
accordance w!EH luBlncEIon 7:1

ERrough (3 } _above or ma
NoOt meet the standards g.’ ect :FH".!S, 'g-shn otily the

SIMittes in Writing ot

n_. ays of recelpt of the notice,

t
the parmittee shall submit a mitigation plan. the
apartman nds that the prop d plan would not be affective
the ‘department shall provide an portunity for informal

gonfsrence within 30 davs. Aftsr the Informal confersnce, the
department shall either nggrgvo the proposed plan or order
compliance with an amende E an, Upon AEE'ova L the Eerm ttee
must nglomen: the plan w n a raasonable time set by the
ment ‘
eE ﬁ;ch dri}) hole must be marked in the manner ap-
proved by the department in the ngg!!ca!!o . o
(4) If excavations, ar cially Tlat areas, or
smbankments are created for or during prospecting, they must be
1 3 d "to spprokimate original contour alter they
rospecting, 1 Sec. B/-4-

Eromgt ¥ raturne
are _no_longer neede or

] r Bec, - .

26,.4.1006 ROADS (1) The permittee shall limit
Vvehicular travel on other than established graded and surfaced
roads sheil-he=kimived-by-the-person-whe-sonduets-prespeeting
operations to thav-absoiwtety the minimum that i{s necessary to
conduct the exploration. Travel shalf must be confined to
graded and surfaced roads during pariods when excessive damage
to vegetation or matiing erosion of the land surface could

result.
(2) Any new roads constructed for prospecting activities
shald munt meet the requirements of Reles 26.4.601 through
26.4,607,

(3) Existing roads may be used for expleration in accor-
dance with the following:

{a) @aAll applicable federal, state, and local require-
ments shai: must be metsy, _

(b) &¢& Whenever the road is significantly altered; fer
expioratriony Tneluding, but not limited to, change of grade,
widening, or change of route, or if use of the road fer-awxplo-
»atben contributes additional suspendad scolids to streamflow or
runoff, then-Ruke 26,4,1009 shaki apply spplies to all areas of
the road whish that are altered or whieh EEat result in sweh
additional contributionsy-and,
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(c) £ Whenever the road is significantly altered few
exp}orabion—aebzgitreﬂ and will remain as a permanent road
after exploration, shatl-emsure-that-the-requirements-of-Rules
: aGrGrGO}—bhroaqh—ﬁ&rGrGG?-as-appreprzaber-are-meb-ﬁer the de-
‘sign, construction, alteration, and maintenance of the road
must meet the appropriate requirements of 26.4.601 through
26.4.607.
o

Promptly after operations are completed, existing
roads used during exploration skat: must be reclaimed either:
{a) to a condition equal to or better than their-pre-
prespecting-eondittons that which ex1sted prior to the
exporation activities, or - )
(BY Remains the same. (AUTH: Sec; B82-4-204 MCA; IMP,
Sec., 82-4-226, 231, 232 233 MER) ' v

26.4.1007 TGPSOIL}NG SALVAGE, STORAGE AND RFDISTRIBUTION
83} Prrer—bo-earbb-meving-er-exeavabxeas-oé-&ny -typer-the
Reand-B-hopisonsr-or the ~darker -colored -root containing
materials -~shall All soil handling must be conducted in
compliance with 26.4.70} - . Prior to_any -surface
digturbance, all 5011 suitable for reclamatlon uge must be
salvaged and stored in an area that will be undjsturbed and not
subject to excessive wind or water erosion. Exceptiops may be
granted if the operator demonstrates that the-site-speclfic -
disturbance would be insignificant and that soil loss,
contamination, or impairment of quality would not occur.- The
aﬁiér}yrng—9ub9ei}ﬂnaterb&&s—sh&LLr-Li-neeessatVr—be—aa}vageé
and -stopred- fn—an—area—sep&rate-ﬁrom--h~ané-5~hertaonm&be»ra}9—
Immediately upon cessation of operationsL the subsoil shall
must be replaced with the surface left in a roughened
conditionr ?he-knané—B—hot}tona—sha}}v&hen-bﬁ-r&p}aeei-ever
the-subseil-materiat in such a manner that the distutrbed area
_blends smoothly with the ad1acent undistarbed land surface.
“{AUTH: Sec. 82=4-204 MCA; imMp, Sec. 82- 4%226, 231 232, 233
MCA.)

26.4, 1008"RFVFGFTATION After soil héé been replacéed in
disturbed areas, have-been-topsoiled; they-shall-be-pianted-as
the-First-apprepriaté-season-te-such appropriate legumes,
forbs, grasses, shrubs,-and trees as-are-neeessary must be’
established unless otherwise approved by the department.; ‘'The
revegetation must form a diverse, effective, and permanent
vegetative cover of the same seasonal variety native to the
area of the land &ffectéd and be capable ofi

(1) prompt stabilization of the scil surface; &nd -

““* {2] self-regeneration and plant succession at least equal
in extent of cover to the hatural vegetation of the area.
bXe&pt«bhat—rnbroéueeé-speetes—m&y—be-uaeé-rn-the-revegetation
proeeas«where-éesrrabkew&né~neeess&ry~bowaehteve-bhe-appre%ed
postmining-tand-nser-plans . The vegetative cover must” be capable
of méeting the criteria set forth in 82-4-233{1) (a), (b), and
{c). (AUTH: Sec. 82-4-204 MCR; IMP, Sec, 82-4-226, 231, 232,

233 MCAY)
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26.4.1009 DIVERSIONS With the exception of small and
temporary diversions of overland flow of water around new
roads, drill pads, test pits, and support facilities, no
ephemeral, intermittent, or perennial stream skaki may be di-
verted, éurkhg—prespeetrhq—aebtvrtrea— Overland flow of water
shat: must be diverted in a manner that:

(T} prevents erosion;

(2) to the extent possible, using the best technologv
currently available, prevents additional contributions of sus-
pended solids to streamflow or runoff; eutside-the-sxpieration
area and

(3) complies with all other applicable state or federal
requirements. (AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-226,
231, 232, 233 MCA.J —"

26.4.1010 REMOVAL OF EQUIPMENT All equipment and
facilities sha¥* must be promptly removed from the exploration
area premptly when *e-is no longer needed for exploration or
reclamation, except for that equipment and facilities that the
department determines may remain to:

(1) provide additional environmental quality data;

{2) reduce or control the on- and off-site effects of
the the prospecting operations; or

(3) facilitate future strip or underground mining
operations by the persen-conducting-the-prospecting-under-an
approved-permit permittee. (AUTH: Sec. 82-4-204 MCA; IMP,
Sec., 82-4-226, Zgi, 73 233 MCA.)

26.4.1011 HYDROLOGIC BALANCE (1) Prospectinq shatt must
be conducted Im-a-manmer-which-minimizes to minimize
disturbance of the prevailing hydrologic balance and shali must
include appropriate sediment control measures, such as those
listed in"Hefe 26r#r63? 26,.4,638 or sedimentation ponds whieh
that comply with Rule 2674 535 the requirements of 26.4.639.

The department may specify additional measures. (AUTH: Sec.
82-4-204 MCA; IMP, Sec. 82-4-226, 231, 232, 233 MCA. ]

26,4.1012 TOXIC- OR ACID-FORMING MATEPIALG (1) Toxic=
or acid-forming materials sha’} must be handled and disposed of
in accordance with Rules 26.4.505 through 26.4, 58510.

Additional measures may be specified by the department. (AUTH:
Sec, B82-4-204 MCA; IMP, Sec. 82-4-226, 231, 232, 233 MCA,)

26.4.1013 DRILLING Tf drilling is proposed, the pros-
pecting plan shal? must comply with the following:

(1) @&Drill sites shal® must not be constructed im within
100 feet of stream channelways (dry or flowing) or in an area
where ewttrmgs-or-£luid drilling-related materials may enter
sweh stream channelwayss. The department may grant site- or
condition-specific exemptions to the 100-~foot requirement;

(2) eExcavations and dozer work shali must be kept to a

minimum. AIl reasonable efforts wikd must be made to locate
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drill sites in areas where no dozer work is necessarvy.

(3) pPortable mud pits skal} must be used unless other-
wise approved by the department. where-feasible;

(4) éDrilling mud and dreil-cweeings all other fluids
shatt must be confined to the sitey. eCuttings skai: must be
disposed of in accordance with Rete 26.3.1005(3) (a). and

(5) aAll refuse from drilling operations shatl must be
completely disposed of by buryimg-er hauling to an approved
landfill dump, unless the department approves an alternate
method of disposal that wiil be as environmentall rotective,
{AUTH: Sec. B82-4-204 MCA; IMP, Sec. Bz-4-226, 231, 232, 2
MCA.)

26.4.1014 TEST PITS: APPLICATION REQUIREMENTS, REVIEW
PROCEDURES, RONDING, AND ADDITIONAIL PERFORMANCE STANDARDS

{I) In addition to all the other performance standards
set forth in-Reles 26.4,1005 through 26,4,1012, prospecting
test pits shal: must also comply with the following
requirements:

{a) tTest pits or other excavations ska¥i must be locat-
ed out of maturak-Elowimg streams channels (dry or flowing)
unless otherwise approved by the departments,

{b}-"spolii-shait-not -be-ptaced-in-dratnageways---Ehe
lower-edge-—of-speit-piles-shatibe-placed-weli-abeve-the
kighwater ~flood-tevels

(eb) aApplications, permits, bonds, exploration
activities, and related procedures, reelamation-plams;-and
reclamation relating to fer-exesavations-or test pits or
excavations that are to produce test shipments of minerals,
skhafz must comply with Sub-Ghapters sub-chapters 3 and 5
through 10 and Re¥es 26.4.1101 through 26.4.1138 unless
otherwise approved by the department.

(2) Publie-motice-ef-the-application-for-a-test-pie-and
opportuntty ~to-eomment-shali-be -provided -as-fotrows: An appli-
cation for a test pit prospecting permit must contain an affi-
davit stating why the test plt extraction method is necessary
and that the minerals are being extracted for testing purposes
only.

ta)F-—within-suech-time-as-the-department -may -desiqnater
pubtie-norice-of-the-fiting-ef-the-applisation-with-the -de=
partment-shall -he -posted-by-the-applicant-at-the -couvrthouse-ov
other-public-office-designated -by-the -department-in-the -viein-
ity ~of-the -proposed-test-pit-areasr

o) --the-public-noties-shall-state-phe -name-and -pusiness
address-of -phe-pepson -seaking -spprovaly-the-date-of-£iling-of
the-applicationr-the -address-of-the deparement-at -whieh -writ—
tep-comments-on-the -application-may-be-submittedr-the-alosing
date-of-the-comment-periody-and-a-deseription-cf-the-generat
arex-of ~bhe -proposed-test-pibyr-and

te)~—any-person-with-an-interest-which-ts-or-may -be-ad-
versely~affeoted-shall-have -the ~pight -bo-file-writhen-comments
on-the-application-within-reasonable-time-Limitsr

(3) An application for a test pit must include a time
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table for the sampling and reclamation activities.
(4) Sub-chapter 4 is applicable to test pit prospecting
ermit applications and permits. T(AUTH: Sec. 82-4-207, 205;
IMP, Sec. 82-4-226 MCA.

26.4.1015 TEST PITS: PUBLIC NOTICE OPPORTUNITY TO
COMMENT, AND DECISION This rule 1is proposed to be repealed and
can be found on page 26-658 of the ARM,

RULE X BOND REQUIREMENTS FOR DRILLING OPERATIONS

(1) The department shall require bond in an amount equal
to the estimated cost to the department for reclamation,
restoration, and abatement work as committed to in the approved
permit. Minimum bond on all active permits must not he less
than $200 per acre, with a minimum total of $10,000. Bond must
be submitted as described in 26.4.1101 through 26.4.1110,
unless otherwise noted below.

(2) Separate bonds are required for each permit. Permits
are issued on a county basis.

(3) Each drill site is considered to be 0.1 acre unless
otherwise approved by the department.

(4) Bond must be retained for a minimum period of 5
years after initial reclamation of areas disturbed by
prospecting activities., (AUTH: Sec. 82-4-204, 205 MCA; IMP,
Sec. B82-4-223, 226 MCA.)

RULE XI ROND RELEASE PROCEDURES FOR DRILLING QPERATTONS

(1) Bond release may be requested at the following times:

(a) Partial release may be requested and granted afterx:

(i) downhole plugging is completed; and

(ii) backfilling and grading, pursuant to the approved
plan is completed;

(b) Complete release may be requested and granted after:

(i) expiration of the responsibility period of
26.4.1015(4) and the remaining requirements of this sub-chapter
have been met, or

(ii) when a well has been drilled, completed, and
transferred in accordance with 26.4.,647; or

(iii) a determination has been made by the department
that sites remain undisturbed.

(2) The bond release application must be submitted in
duplicate and must include:

{a) a completed application on forms provided by the
department;

(b} copies of letters sent to surface owners and county
commissioners in the county or consolidated government in
which the prospecting occurred. The letters must notify those
persons of the permittee's intent to seek release of perfor-
mance bond, These letters must include the same information
required in section (3) below;

(c) £final updated, certified maps that include the pre-
cise location of each exploration disturbance and each
permitted site that remains undisturbed. Maps must be of a
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workable scale with topographic delineations equal to or
better than those found on United States geological survey
topographic maps;

(d) an affidavit of publication of the advertisement as
required by section (3) below. The affidavit must be submitted
within 60 days of the date of filing of the application; and

(e} a legal description (to within 10 acres) of each
disturbance.

(3) At the time of filing an application for bond
release, the permittee shall advertise the filing of the
application in a newspaper of general circulation in the
locality of the permit area. The advertisement must:

(a) be placed in the newspaper at least once a week for
2 consecutive weeks;

(b} contain the name of the permittee, the permit num-
ber, and the date of issuance or renewal of the permit;

(¢) describe the township, range, and section of the
area where release is requested;

(d) describe the extent of disturbance, in acres, or for
exploration drilling, the total number of drill holes;

(e) indicate total performance bond held and the amOunt
of bond release regquested;

(f) indicate whether reclamation was completed as
approved with regard to surface and subsurface disturbances;
and

(g) state that written comments, objections, and requests
for public hearing may be submitted to the department within 30
days of the last date of publication of the notice, and provide
the address of the department.

(4) Written objections, comments, and requests for an
informal conference, may be filed by any affected person within
30 days following the last date of advertisement of the filing
of the application. For the purpose of this rule, an “affected
person" is:

“{a) any person with a valid legal interest which may be
adversely affected by bond release; or

(b} any federal, state or local government agency that:

{i) has jurisdiction by law with respect to any
environmental, social, or economic impact involved; or

(ii) 1is authorized to develop and enforce environmental
standards with respect to strip or underground mining opera-
tions.

(5) The department shall inspect and evaluate the recla-
mation for which bond release is requested within a reasonable
period of time after receiving a complete application for bond
release. ‘Affected persons shall be given notice of such
inspection and may participate in the inspection.

(6) Informal conferences mav be requested in the same
manner provided in 26,4.1113,

(7) Notice of decision must be made in the same manner
as is required for operating permit bonds under 26.4.1114.
(AUTH: Ser. 82-4-204, 205 MCA; IMP, Sec. 82-4-226, 232, 235
MCA.i ’
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26.4.1101 BONDING: DEFINITIONS For purposes of this
rule, the following definitions ska¥i apply:

(1) through (2) Remains the same. {AUTH: Sec. 82-4-
204, 205 MCA; IMp, Sec. 82~4-223, 232, 235 MCA.)

26.4.1102 BONDING: DETERMINATION OF BOND AMOUNT The
standard applied by the department in determining the amount of
performance bond shkati-ke is the estimated cost to the depart-
ment if it had to perform the reclamation, restoration, and
abatement work required of a-persen-whe-conduets-strip-or-un-
derground ~eoat-mining -operakions an operator or a prospecting

ermittee under the aAct, the rules adopted thereunder, and the
permit, r-and-sueh-additional-work-as-would-ba-peguired-te
zehieve -compliance -with-the-generat-standards -for-peveqetation
im-Rutes-26-4r224-threwgh 2647735 -in-the-event -the -papmittee
faile-to-implement-an -approved -alternative-postmining ~land -use
pran-within-the -twe-years-required-by-Rule-26r4r728+ This
amount shakl-be is hased on, but not ke limited to:

(1) the estimated costs submitted by the permittee in
accordance with Rele 26.4.313 and, if applicable, costs
estimated by using current machinery production handbooks and
publications or other documented costs acceptable to the

department;
(2} through (5) Remains the same. (AUTH: Sec. B2-4-
204, 205 MCA; IMP, Sec. 82-4-223, 232, 235 MCA.)

26.4,.1103 BONDING: PERIOD OF BERBERFR¥ RESPONSIBILITY FOR
ALTERNATE REVEGETATION (1) ¥ Whenever the department
approves a long-term intensive agricultural pest-miming

ostmining land use in accordance with Rute 26.4.825, the
applicable 10-year period of riabiliey responsibility for
vegetative reestablishment-skatl commences at the date of
initial planting for such long~term intensive agricultural land
use.

(2) The department may, upon a written finding, after
approving a long«term intensive agricultural land use pursuant
to Rele 26.4.825, grant an exception to the revegetation re-
quirements of Rule 26.4.711 but shall not grant exception to

the period of Fiabkiliwey responsibility in this rule. (AUTH:
Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-223, 232, 235 MCA.)

26.4.1104 BONDING: ADJUSTMFNT OF AMOUNT OF BOND

(1) The amount of the performance bond skakt must be
adjusted by the department as the acreage in the permit area is
revised, methods of mining operation change, standards of
reclamation changes; or when the cost of future reclamation,
restoration or abatement work changes, The department shall .
notify the permittee of anv proposed bond adjustment and
provide the permittee an opportunity for an informal conference
on the adjustment, The department shall review each
outstanding performance bond at the time that permit reviews
are conducted under Rulres-26ré4r461-throuwgh 26.4.465408 through
26.4.410 and re-evatuate reevaluate those performance bonds in
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accordance with the standards in Rulte 26.4.1102,

(2) A permittee may request reduction of the required
performance bond amount upcn submission of evidence to the
department proving that the permittee's method of operation or
other circumstances will reduce the maximum estimated cost to
the department to complete the reclamation responsibilities
and therefore warrant a reduction of the bond amount. TFhe
regquest-shall-pe-considered -ay-a-request—for-partialk-bond-re-
tease -in-aceordanee -with-the-procedures-of -Rulte~26-4ckitis
Bond adjustments which involve undisturbed land or revision of
the cost estimate of reclamation are not considered bond re-
ease subject to procedures of 26.4.1111, All other requests
must be considered as a reguest for partial bond release in
accordance with the procedures of 26.4.117T1 - 26.4.1116,

{3) For bond adjustment requests on undisturbed land, the
permittee shall submit a map of the area in question and shall
revige the appropriate active permit maps. The department
shall then conduct an inspection of the proposed area before

regponding to such requests.
{4)  The amount of disturbance within a permit area must
not exceed the amount bonded for. (ADTH: Sec. 82-3-204, 205

MCA; IMP, Sec. B2-4-223, 232, 235 MCR)

26.4.1105 BONDING: FORM OF BOND The form for the per-
formance bond skakt: must be as provided by the department. The
department shall allow for either:

(1) a surety bondr; or

(2) a collateral bond. (AUTH: Sec, 82-4-204, 205 MCA;
IMP, Sec. B2-4-223, 232, 235 MCA.)

26.4.1106 BONDING: TERMS AND CONDITIONS OF BOND In ad-
dition to the requirements of seetrem 82-4-223, suretv bonds
shat: must be subject to the following requirements:

(I) tThe department shkakl may not accept surety bonds in
excess of 10% pereemt of the surety company's capital surplus
account as shown on a balance sheet certified by a certified
public accountant; and

(2) tThe department shaki may not accept surety bonds
from a surety company for any person, on all permits held by
that person, in excess of three times the company's maximum
single obligation as provided in paragraph section (21) of
this swhseetion rule, -

(3) The surety bond must provide a mechanism for the
surety company to give prompt notice to the department and the
permittee of anﬁ action alleging bankruptey or insclvency of
the surety or the permittee, or violation that wou result in
suspension or revocation of the llicense of the suretv. (AUTH:

Sec. -4~ ’ MCA; IMP, Sec. -4 - B B Mca.)

26.4.1107 BONDING: INCAPACITY OF SURETY Upon the in-
capacity of a surety by reason of bankruptcy, insolvency or
suspension or revocation of its license, the permittee shall
be deemed to be without bond coverage im-vielation-of-83-4-
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223, and shall promptly notify the department in the manner
desgcribed in the bond. éiseentinue-strip-or-underground -miminy
eperations-unttl-new-pertormance -bond —coversge-is-approved: The
department, upon notification received through the procedures
of this rule or from the permittee, shall, in writing, notify
the operator who 1is without bond coverage and specifv a
reasonable period, not to exceed 90 days, to replace bond
coverage. If an adequate bond is not posted by the end of the
period allowed, the operator shall cease coal extraction and
shall comply with the provisions of 26.4.522 and shall
immediately begin to conduct reclamation operations in
accordance with the reclamation plan. Mining operations must
not resume until the department has determined that an
acceptable bond has been posted, (AUTH: sec., 82-4-204, 205

MCE; INP, Sec. 82-4-223, , 235 FCA.)

26,4.1108 BONDING: CERTIFICATES OF DEPOSIT (1) The
department shall may not accept an individual certificate for
a denomination in excess of $46,060 $100,000, or maximum
insurable amount as determined by F.D.I.C. and F.5.L.I.C.

(2) The department shaki ¥gz only accept automatically
renewable certificates of deposit.

(3) The department shall require the applicant to de~
posit sufficient amounts of certificates of deposit, to assure
that the department will be able to liquidate those certifi-
cates prior to maturity, upon forfeiture, for the amount of
the bond required by Ruke 26.4.1102.

(4) The department shall require that each certificate of
deposit be made payable to or assigned to the department, both
in writing and In the records of the bank issuing the
certificate. The department shall require banks issuing these
certificates to waive all rights of gsetoff or liens against
these certificates., (AUTH: Sec. 82-4-204, 205 MCA; 1IMP, Sec.
82~4-223, 232, 235 MCA.)

26.4.1109 BONDING: LETTERS OF CREDIT Letters of credit
shaltl-be are subject to the following conditions:

(1) “€The letter may-erky must be issued by a bank
organized of authorized to do business in the United Statesy.

{2) ®The letter must be irrevocable prior to a release
by the department in accordance with Ruie 26.4.1111fr.

(3)  ¢The letter must be payable to the department in
part or in full upon demand and receipt from the department of
a notice of forfeiture issued in accordance with Rule
26.4.1112¢637,

(4) The letter may must not be for an amount in excess of
10% pereent of the bank's capital surplus account as shown on a
balance sheet certified by a certified public accountant.

(5) +The department shati may not accept letters of
credit from a bank for any person, on all parmlts held by that
person, in excess of three times the company's maximum single
obligation as provided in Rule 26.4.1106y,

(6) tThe department may provide in the indemnity agree-
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ment that the amount =kal: must be confessed to judgment upon
forfeiture, if this procedure is authorized by state lawp-anmd,

(7} +The department shall provide that:

(a) the bank shall give prompt notice to the permittee
and the department of any notice received or action filed al-
leging the insolvency or bankruptcy of the bank or permittee,
or alleging any violations of regulatory requirements whreh
that could result in suspension or revocation of the bank's
charter or license to do business;

(b) in the event the bank becomes unable to fulfill its
obligations under the letter of credit for any reason, metiee
the bank shall be-given immediately give notice to the per-
mittee and the department; and

(c} upon the incapacity of a bank by reason of bank-
ruptcy, insolvency or suspension or revocation of its charter
or license, or upon the inability of a bank to fulfill its
obligation under the Jetter of credit for any reason, the
permittee skak: must be deemed to be without performance bond
coverage im-vielakron-ef-section-§2-4—223-and-shall-discsontinne
stpip-or-underground -mining —operations-until~-new-performance
bond-coverage-is-approved and shall promptly notify the
department., Upon notification received through the procedures
of subsections (7] (a) and (b) or from the permittee, the
department shall, in writing, notify the operator who is
without bond coverage and specifv a reasonable period, not to
exceed 90 days, to replace bond coverage., If an adequate bond
is not posted by the end of the period allowed, the operator
shall cease coal extraction and shall comply with the
provisions of 26.4.522 and shall immediately begin to conduct

reclamation operations in accordance with the reclamation plan.

Mining operations must not resume until the department has
determined that an acceptable bond has been posted. (AUTH:
Sec, -4-204, 205 MCA; IMP, Sec. 82-4-2 35 MCA.)

26.4.1110 BONDING: REPLACEMENT OF BOND (1) The depart-
ment may allow permittees to replace existing surety or col-
lateral bonds with other surety or collateral bonds if the
liability whieh that has accrued against the permittee on the
permit area is transferred to such replacement bonds.

(2) The department skha}* may not release existing per-
formance bonds until the permittee has submitted and the de-
partment has approved acceptable replacement performance
bonds. A replacement of performance bonds pursuant to this
subsesbion-shaltl rule does not constitute a release of bond
under Rmte 26.4,1T11. (AUTH: Sec. 82-4-204, 205 MCA; IMP,
Sec., 82-4-223, 232, 235 MCA.) —

r ’

26.4.1111 BONDING: BOND RELEASE APPLICATION CONTENTS

(1) The permittee or any person authorized to act on his
behalf may file an application with the department for release
of all or part of the performance bond liability applicable to
a particular permit after all reclamation, restoration and
abatement work in a reclamation phase as ééfined in Rale
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26.4.1116 has been completed on the entire permit area or on an
area approved under seetien 82-4-223 for the incremental
filing for and release of bond liability.

(2) Applications may-emly must be filed at times or
seasons that allow the department to evaluate properly the
reclamation operations alleged to have been completed,

(3) The application sha}} must include copies of letters
sent to adjoining property owners, surface owners, local gov-
ernment bodies, planning agencies, and sewage and water treat-
ment facilities or water companies in the locality of the per-
mit area, notifying them of the permittee's intention to seek
release of performance bond(s). These letters shal} must be
sent before the permittee files the application for release,

(4) Within 30 days after filing the application for re-
lease, the permittee shall submit proof of publication of the
advertisement required by Rule 26.4.1112. Such proof of pub-
lication shadl-be is considered part of the bond release ap-
plication,

(5) Applicants for prospecting bond release shall compl
with Rule XI. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec, §§‘§-

223, 232, 235 McE))

26.4.1112 BONDING: ADVERTISEMENT OF RELEASE APPLICATIONS
AND RECEIPT OF OBJECTIONS (1} At the time of filing an ap-
plication for bond release, the permittee shall advertise the
filing of the application in a newspaper of general circula-
tion in the locality of the permit area. The advertisement
shatl: must:

(a) Remains the same.

(b} show the name of the permitteerp~imeludimsg and the
number and date of issuance or renewal of the permit;

{(¢) through (e) Remains the same.

(£) identify the portion of bond release, as described
in 26.,4.1116, applied for;

{g) describe the reclamation results achieved, as they
relate to compliance with the aAct, the rules adopted there-
under, and the approved mining and reclamation plan and per-
mit; and

(g#h) state that written comments, objections, and re-
quests for public hearing or informal conference may be sub-
mitted to the department, and provide the address of the
departmenty and the closing date by which comments, objections,
and reguests must he received,

(2) Written objections to the proposed bond release, and
requests for an informal conference, and requests for public
hearing may be filed with the department bv any affected per-
son within thirty £30) days following the last advertisement of
the filing of the application. For the purpose of this rule,
an affected person is:

(a) anmy a person with a valid legal interest which might
be adversely affected by bond release; amd or

{b) the responsible officer or head of any federal,
state or local government agency whieh that:
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(i) through (ii) Remains the same. (AUTH: Sec. 82-4-
204, 205 MCA; IMP, Sec, 82-4-223, 232, 235 MCA.)

26.4.1113 BONDING: INSPECTION OF SITE AND PURLIC HEARING
OR INFORMAL CONFERENCE (1) ERe Within 30 davs, weather
permitting, of receiving a complete bond release request
pursuant to 82-4-232(6) (a), the department shall inspect and
evaluate the reclamation work rmvelved-within-a-pexsenable
time-period afher-receiving-a-complete-appiieztion-fopr-bond
release, The surface owner, e# agent, or lessee shall be given
notice of such inspection and may participate with the
department in making the bond release inspection. Upon request
of any person described in 26.4.1112(2), the department may
arrange with the permittee to allow that person access to the
permit area for the purpose of gathering information relevant
to _the proceeding.

(2) The department shall schedule a public hearin
eonferense if written objections are filed and a public hearin
esnference is requested within 30 days of the last publication
of notice of application. The public hearing must eonference
shai: be held in the locality of the permit area for which bond
release is sought.

{a) Notice of am-infermal-eenferenee-shali a public
hearing must be published in the Montana administrative
register and in a newspaper of general circulation in the
locality of the eenferenmee hearing at least twe 2 weeks before
the date of the esemferenece hearfng.

{b) The infermal-eenferemee-skal: public hearing must be
held within 30 days from the date of the notice.

(c) The regquirements of the Administrative Procedure Act
skat: do not apply to the conduct of the infermal-eenferense

ublic Rearing.
{d) An electronic or steriographic record skal: must be
made of the eemferemee hearing and the record maintained for

access by the parties, until final release of the bond, unless
recording is waived by all of the parties to the sonferenese
hearing.

{e) Without prejudice to the rights of an objector or the
applicant, the department may hold an informal conference to
resolve written objections, The department shall make a record
of the informal conference unless the record is waived by all
arties. The record must be accessible to all
AUTH: Sec. 82-4-20 5 MCA; IMP, Sec.

. 237, 235

26.4.1114 BONDING: DEPARTMEMTAL REVIEW AND DECISIOM ON
BOND RELEASE APPLICATION (1) The department shall consider,
during inspection, evaluation, informal conference, hearing and
decision: -

(a) through (b) Remains the same.

(c) whether pollution er of surface and subsurface water
is occurring, the probability of future pollution or the con-
tinuance of any present pollution, and the estimated cost of
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abating any pollution.

(2) If no informal conference or public hearing has heen
held under Ruke 26,4,1113, the department shall notify within-a
rexsonable-time-peried the permittee, and-any-other-interested
parties the surety, or other persons with an interest in the
bond collateral who have requested notification of actions
pursuant to the bond at the time the collateral was offered,
and persons who filed objections rm-wrrbime of its decision to
release or not to release all or part of the performance bond
or deposit, This decision must be submitted, in writing,
within 60 days of filing of the bond release application.

(3) I there has been an informal conference or_a public
hearing held under Rule 26.4.1113, the notification of the
decision skal® must be made to the-permiteee-and-akl-interested
parties pergons listed in section (2) above and the parties to
the conference or hearing within 30 days after conclusion of
the conference or hearing. When both an informal conference
and a public hearing have been held, the notification musf be
made within 30 days after the last proceedlng.

(4) The notice of the decision shalt must state the rea-
sons for the decisiony and, if the appllcation is denied in
whole or in part, must recommend anv corrective actlons nec-
essary to secure the releaser-and-netify-the-permittee-and-atd
interasted-papties-of-theip-right -to-regquest-a-public-heapiny
in-accordance-with-Rale-26:-4-1115,

(5) The department shali may not release the bond until
it has givenr~¢a} the townr or city er-ether-munieipatity
nearess-por-or-the-eounty in which the strip-er-underground
mining-and-recltamation-eperation permit area is located, has
reeeived at least 30 days notice of the release bv certified
maily-ard€, If the permit area is not located in a town or
city, notice must be sent to the county in which the permit
area is located.

tb} - -ehe ~might ~te -request-a-public-hearing -pursvant-teo
Rule-26r-4-1115-has-net-been-exerecised r-or-a-final-dectston-by
the -hearing-auvthority-approving -the -pelease -has-been-tassued
pursuant-to-Rale-26r4 1221542k (AUTH: Sec, 82-4-204, 205 MCA;
IMP, Sec. B2-4-223, 232, 235 MCAT)

26.4,1115 BONDING: PBRE¥E HEARING ON BOND RELEASE DFCI-
STON (1) Following receipt of the decision of the department
under subseetion-{2)}-beleow 26.4,1114, the permittee or any
affected person may request a paSFFG hearing on the reasons for
that decision. Requests for hearings ska®i must be filed
within 30 days after the permittee and other parties are
notified of the decision of the department under-subsectien
€24,

(2) The department shall inform the permittee, local
government, and any objecting party of the time, date, and
place of the hearing and publish notice of the hearing in the
Montana administrative register, and in a newspaper of general
circulation in the locality of the permit area twice a week
for twe 2 consecutive weeks before the hearing. The hearing
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skat}t must be adjudicatory in nature and be held within 36-days
®f a reasonable time after the receipt of the request; in the
town or ¢ity nearest the permit area, or in Helena at the
option of the objector. The department may subpoena witnesses
and printed materials and compel the attendance of witnesses
and production of the materials at the hearing. A verbatim
record of the hearing sha:} must be made and the transcript
made available on the motion of any partyv or by order of the
department. The decision of the hearing authority skal: must
be made within 30 days of the hearing, Parties seeking to
reverse the decision or any part of the decision of the
department whiek that is the subject of the hearing shall have
the burden of presenting a preponderance of evidence, to
persuade the hearing authority that the decision cannot be
supported by the reasons given in notification of the
department's decision. (AUTH: Sec. 82-4-~204, 205 MCA; IMP,
Sec. 82-4-223, 232, 235 MCA.)

26.4.1116 BONDING: CRITERIA AND SCHEDULE FOR RELEASE OF
BOND (I} The department skhaf¥ may not release any ktabriiby
wnder portion of the performance bonds until it finds that the
permittee has met the requirements of the applicable
reclamation phase as defined in Rule-26r4r:1l3(2) this rule.
The department may release portions of the Lliabibkity-under
performance bonds applicable to a permit following completion
of reclamation phases on the entire permit area or on
incremental areas within the permit area.

(2) Release of any portion of the performance bond does
not relieve the operator of liability for anv corrective action
necessary to comply with the Act, sub-chapters 3 through 13 of
thig chapter, and the permit until final bond release.

[E)) Subject to the Iimitations of sections (5) and (6)
below, Bthe maximum Frabiiity-under pertion of the performance
bond=-appticable-to-a-pemsmit whieh that may be released at any
time prier-teo-the-release-of-all-aereage-from-the-permit-area
on applicable areas is: shati-be-salenlated-by-maleiplying-the
ratio-between-the -aerezge -on-whieh-a-prectanatiton-phase -has-been
completed-and-the -tatal-aereage -in-the -permit-apres -timen-the
totat-liabitityp-undepr-performance -bonds-applicable—te—a-permits
timass

(a) ©:6 60% if reclamation phase 1 has been completed
tbet-not-an-amount-which-wounld-reduee-the -pond-trevel-below
§260L-aere)r-or;

(b) ©:25 the amount associated with soil replacement
activities, if reclamation phase II has been aompleteds;

{c] the amount associated with revegetation activities
if reclamation phase 111 has been completed; and

{d) the remaining portion of the performance bond, if
reclamation phase IV has bheen completed.

(34) Acreage may be released from the permit area only
after reclamation phase FFTV has been completed on applicable
areas, The-maximum-performance -bond-tiabitity -apprreable—t6-a
permit-whieh-may-be-peleaved -at-any-time-prior-te-the
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compietion-of-rectamation-phase -FiF-on-the —entire-permit-area
shall-be-calenlated -by-mettiplying-the-ratio-bhatveen-the
aereage ~on~which-rectamation-phase-Fil-has-peen-completed -and
the -totat-screage-in-the-permit-area-times-the -wetat-tiabitity
under-performance -bends-appticable -te-a-permitr—times-8-5s

(45) The department skat: may not release any tiabiliwy
under portion of a performance baﬁﬁa applicable to a permit if
such release would reduce the total remaining tiability-uvnder
performance bonds to an amount less than that necessary for the
department to complete the approved reclamation plan, achieve
compliance with the requirements of the aAct, the rules adopted
thereunder, er and the permit, and abate any significant
environmental harm to air, water, or land resources, or danger
to the public health and safety which might occur prior to the
release of all lands from the permit area. In all cases, the
department shall retain performance bond in the amount of not
less than $200 per acre until reclamation phase IV (final) bond
release has been granted,

{6) Where the permit includes an alternate postmining
land use plan approved pursuant to Rule 26.4.823, the depart-
ment shall also retain sufficient iability bond for the
department to complete any additional work which would be
required to achieve compliance with the general standards for
revegetation in the event the permittee fails to implement the
approved alternate postmining land use plan-witkhin-the-two
years-required by -Rules-26-4-724 -through-26 4335,

£+ (7} For the purposes of these rules, reclamation
phases are as follows:

(a) »PReclamation phase I shall-be iz deemed to have been
completed when the permittee completes backfilling, tepsei:
replacement; regrading, and drainage control in accordance
with the approved reclamation plans and when all drill holes
that are not approved to be retained as monitoring wells or
that were not completely mined have been plugged 1n accordance
with 26.4.1005; -and

b} »Reclamation phase 1I shatk-be is deemed to have
been completed when:

(i) revegetation-has-beer-established-in-aecordance-with
the-approved -reclamation-plan-and -the -standards ~for-the -suceess
of-pevegetation-are-met s0il replacement and spoil and soil
tillage have been completed in accordance with the approved

reclamation plan;
(i1) tEhe-lands-are-not-contributing-suspended-setids-te
stream-flow-or-roncff-optaide -the -permit -arex-tn-excess ot -the

requirementes-of-the-20tr-Rueke-26 4633 r-on-the-permitr-and at
least two growing seasons have elapsed since seeding or
planting of the affected area;

(111}  weith-respect-to-prime-farmiandsy-seik-preductivity
han-baep-peturned -bo~the ~-tevel -9t -pield -2y -required -by -Rule
264 -81Swhen -compared -with -non-mined -prime -farmiand-in-the
surrsnnding -arex -as-detormined -Erem-the -seil -survey -performed
under-the-ret-and-the -appreved-plans soils are protected from
accelerated erosion by the established vegetation;
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(iv) the-previsions-of-z-plan-approved-by-the -department
for-the -sound -future -management —o £ —any -permanent -mpoundment by
the -permitees ~or -tandowner -have -peen-itmplemented -to-the
satisfaetion-of -the -departmentr-and noxious weeds are
controlled;

the reestablishment of essential hydrologic functions
and agricultural productivity on alluvial valley floors has
been achieved; and

(vi) with respect to prime farmlands, production has been
returned to the level required by 26.4.815,

(c) »Reclamation phase III skari-be is deemed to have
been completed when: the-permities-has-snccessfuliy-completed
atl-strip-or-underground -mining -operations -in-zecordance —with
the ~approved -reckamaxtion-plkanr-inetvding -the -impltementabion-of
any-atterpative--land-use-plan-approaved-pursuant -te-Rutes
26r4r821 ~throvgh 264825 -and -aehieved ~complianee -with-the
requirenents-of-the -aetr-the -rples-adopied -pursnant-therete,
the -permitr-and -the-applicabie-tiabikity-periad -wadepr -the-ask
and-rules -adopted -purspant -therebsr

(i) the applicable responsibility period (which commences
with the completion of any reclamation treatments as defined in
26.4.725) has expired and the revegetation criteria in
36.4.711, 26.4.719, 76.4.724, 26.4.726 through 36.4.733,
26.4. 815 and 26.4.825 are met;

(ii) a stable landscape has been established:

{(iii)  the lands are not contributing suspended solids to
stream flow or runoff outside the permit area in excess of the
requirements of the Act, 76,4,633, or the permit; and

{iv) the provisions of a plan approved by the department
for the sound future management of any permanent impoundment by
the permittee or landowner have been implemented to the

satisfaction of the department.
{d) _Reclamation phase IV is deemed to have been completed

when:

{i) all lands within a drainage basin have been reclaimed
in accordance with the phase I, II, and III requirements;

(i) fish and wiISIlfe and tﬁelr habitats and related
environmental values have been restored, reclaimed, or
protected in accordance with the Act, the rules, and the
approved permit;

(iii) with respect to the hydrologic balance,
disturbance has been minimized and material damage has been
prevented in accordance with the Act, the rules, and the
approved permit;

{iv) —alternative water sources to replace water supplies
that have been adverselv affected by mining and reclamation
operations have been developed and are functional in accordance
with the Act, the rules, and the approved permit;

{v) implementation of any alternate land use plan
approved pursuant to 55.3.§§T~%6.Z.§§5 has been successfully
achieved; and

vi all other reclamation reguirements of the Act,
rules, and the permit have been met., (AUTH: Sec. 82-4-204,
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205 MCA; IMP, Sec. 82-4-223, 232, 235 MCA.)

26.4.1117 BONDING: PROCEDURE FOR FORFEITURE In the
event forfeiture of the bond is necessary, the department
shall:

(1) send written notification by certified mail, return
receipt requested, to the permittee and the surety on the
bond, if applicable, of the department's determination to for-
feit all or part of the bond and the reasons for the forfeit-
ure, including a finding of the amount to be forfeited;

(2) advise the permittee and surety, if applicable, of
any-rights-of-appeak-hhat-may-be-available any conditions un-
der which forfeiture may be avoided, including, but not
Iimited to:

a agreement by the permittee or another party to per-
form reclamation operations in accordance with a compliance
schedule that meets the conditions of the permit, the reclama-
tion plan, and the requlatory program, and a demonatration
that such party has the ability to satisfy the conditions; or

(b) completion by the surety of the reclamation plan, or
the portion of the reclamation plan applicable to the bonded
phase or increment, if the surety can demonstrateé an ability
to complete the reclamation in accordance with the approved
reclamation plan. Except where the department approves par-
tial release under 26.4.1116, no suretv liahilitv may be re-
leased until successful completion of all reclamation under
the terms of the permit, Tncluding applicable responsibility

eriods; and

(3) in the event forfeiture cannot be or is not aveoided
under section (2), proceed in an action for collection on the
bond as provided by applicable laws for the collection of
defaulted bonds or other debts, consistent with this rule, for
the amount forfeitedr-and,

t4)~-if-an-appeal-ty-filed ;-defend-the-actions (AUTH:
Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-223, 232, 235 MCA.)

26,4.1118 BONDING: EFFECT OF FORFEITURE (1) fThe writ-
ten determination to forfeit all or part of the bond, includ-
ing the reasons for forfeiture and the amount to be forfeited,
shatt-be is a final decision bv the department.

(2) The department may forfeit any or all bond deposited
for an entire permit area. Liability under any bond, includ-
ing separate bhond increments or indemnity agreements applicable
to a single operation shali must extend to the entire permit
area.

(3) In the event the estimated amount forfeited is in-
sufficient to pav for the full cost of reclamation, the per-
mittee shall be llable for remaining costs, The department
may complete or authorize completion cf reclamation of the
bonded area and may recover from the operator all costs of
reclamation in excess of the amount forfeited, (AUTH: Sec.
82-7-204, 205 MCA; IMP, Sec, 82-4-223, 232, 235 MCA.)
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26,4.1119 BONDING: CRITERIA FOR FORFEITURE {1} A bond
sha}l must be forfeitedr if the department finds that:

{a)  the permittee has violated any of the terms or con-
ditions of the bond; ew

(b) the permittee has failed to conduct the strip or
underground mining and reclamation operations in accordance
with the aAct, the rules adopted pursuant thereto, or the
conditions of the permit, within the time required by the aAct,
the rules adopted pursuant thereto, or the permit; er

(c) through (2) Remains the same.

(a) the permittee has become insolvent, failed in busi~
ness, been adjudicated & bankrupt, filed a petition in bank-
ruptcy or for a receiver, or had a receiver appointed by any
court; ew -

(b) a creditor of the permittee has attached or executed
a judgment against the permittee's equipmenty or materialsy at
the permit area or on the collateral pledged to the depart=~
ment; or

(c}) Remains the same, (AUTH: Sec. 82-4-204, 205 MCA;
IMP, Sec. 82-4-223, 232, 235 MCA.]

26.4.112)1 PBONDING: BXBMBPPRION-~EGR STATE AGENCIES AND
POLITICAL SUBDIVISIONS (I) The department may require agen-
cies and political subdivisions of the state to file bonds for
nen—eest-pit prospecting operations other than test pit pros=-
pecting operations. )

{2) Agencies and political subdivisions of the state
must shall file a bond that meets the requirements of seetion
82-4-2233 and Pules 26,.4.1101 through 26.4.1120 before the
department may issue a mining permit or test pit prospecting
permit. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec, 82~4~223
MCA.)

RULE XI1 NOTICE QF ACTION ON COLLATERAL BOND (1) The
department shall give advanced notice of any action pursuant to
a collateral bond to each person who has an interest in the
collateral and who, in writing at the time the collateral was
offered, requested notice of future action., (AUTH: Sec. 82-4-
205 MCA; IMP, Sec. 82-4-232 MCA.)

26.4.1125 LIABILITY INSURANCF (1) Remains the same,

e policy shali must be maintained in full force
during the life of the permit or any renewal thereof, includ-
ing completion of all reclamation operations required under
this the aAct and rules adopted pursuant thereto.

(3) The policy skaii must include a rider requiring that
the imsumer insurer notify the department whenever substantive
changes are made in the policy, including any termination or
failure to renew. (AUTH: Sec, 82-4-204, 205 MCA; IMP, Sec.
82-4-231 MCA.) - -

26.4.1129 ANNUAI, REPORT (1) Each eperarer-er-holder-of
a-prospecting-permit permittee shall file copies of an annual
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report with the department within 36-days-eof-the-anniversasy
date-of-cach-permit a time period specified in 82-4-237 until
guch time as full bond 1s released.

(2)  The annual report ska¥® must include:

{a) Remains the same.

(b) the exact number of acres of land affected by the
operation during the preceeding year and cumulatively;

{c) the extent of backfilling and grading performed dur-
ing the preceeding year and cumulatively;

(d) the extent of vegetative reclamation (seeding or
planting) performed during the preceeding year (in narrative

and map form), including:

{1) through (v) Remains the same,

(vi) cumulative areas reseeded to date; and

{(vii) cumulative acres of each phase of bond released to
date;

(e} any information on vegetation cover and production
required by rules relating to revegetation and alternate rec-
lamation; and

(f) replaced soil depths and a map of all sites sampled;

{(g) an inspection map depicting all approved surface
features in or associated with the permit area, reproduced at a
scale applicable for field use;

{h) a summary of actions taken to comply with state weed
control laws;

i an updated cultural regource management table, in-
cluding a Tist of sites mitigated and disturbed In the pre-
ceding vear and sites to be mitigated and disturbed in the
coming year; and

t£+ (3} any other relevant information required bv the
department.

(3) Maps must be certified in accordance with 26.4.305,
(AUTH: Sec. B82-4-205 MCA; IMP, Sec, 82-4-237 MCA)

26.4.1131 PROTFCTION OF PARKS AND HISTORIC SITES 1In
addition to those areas upon which strip or underqground mining
is specifically prohibited pursuant to seetien 82-4-227, sub-
ject to valid existing rights, no strip or underground coal
mining skalk: may be conducted, unless the operation existed on
August 3, 1977:

(1) through (2) Remains the same. (AUTH: Sec., B2-4-
024, 205 MCA; IMP, Sec. 82-4-227 MCA.)

26,4,1132 AREAS UPON WHICH COAI MINING IS PROHIBITED:
DEFINITIONS AND STANDARD FOR MEASUREMENT OF DISTANCES

{1} For the purpose of seekten 82-4-227 (13), the fol-
lowing definitions shall apply:

{a) through (ii) (B) Remains the same.

(iii) interpretation of the terms of the document relied
upon to establish valid-existing rights ska¥: must be based
upon applicable state statutes and case law concerning inter-
pretation of documents conveying mineral rights, or where no
applicable state laws exist, the usage and custom at the time
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and place where it came into existence and upon a showing by
the applicant that the parties to the document actually
contemplated a right to conduct the same strip or underground
mining operations for which the applicant claims a valid
existing right;

{iv) through (b) Remains the same.

{¢} "pPublic building" meang any structure that is owned
or leased by a public agency er and used principally for pub-
lic business, meetings, or other group gatheringsy.

(d) through (e} Remains the same.

(f) "pPublic road" means any-thoreughfare-epern-teo-the
publie-for-passage-of-vehieless a street, road, or highway,
and any related structure, that has been or will be buiit and
maintained with appropriated funds of the United States; that
has been or will be built and maintained with funds of the
state of Montana or any political subdivision thereof; that has
been or will be dedicated to public use; or that has been
acquired by eminent domain or adverse use by the public,
jurisdiction having been assumed by the state or any political
subdivision thereof.

{g) Remains the same.

(2) For purposes of seebkien 82-4-227(7), all distances
shatt must be measured horizontally. (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec. 82-4-227 MCA,)

26.4.1133 AREAS UPON WHICH COAL MINING IS PROHIRITED:
PROCEDURES FOR D {INATION (1] Remains the same.
2) {a Whepre -t enever a proposed operation would be

located on any lands listed in seetiom 82-4-227(7) or (13)
(except for proximity to public roads) or Rule 26.4,1131, the
department shall reject the application if the applicant has no
valid existing rights for the area or if the operation did not
exisgt on August 3, 1977,

(b) 1If the department is unable to determine whether the
proposed operation is located within the boundaries or
distances described ef-any-ef-the-iands in seetion 87-4-227(7)
or (13) or Refe 26.4.,1131, of any of the lands described in
the sdme provisions of the Act and rules, the department shall
transmit a copy of the relevant portions of the permit
application to the appropriate federal, state, or local
governiment agency for a determination or clarification of the
relevant boundaries or distancés, along with a request for
response withifi 30 days. The artiment shall notify the
nationa) park servite or the se f
requegt for d Lermlnation of va
to Areas with. N ] ¢

3
receipt of the

™ t by th
e _ad I g add dave for
] [ nc re ) 2 reSponse
Eerioﬁ oi exgenaions the department may make its determination
based on the information it has available. (AUTH: Sec. 82-4-
704, 70% WCR; IMP, Sec. -4- CA.
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26,4,1134 AREAS UPON WHICH COAL MINING IS PROHIBITED:
PERMISSION TO MINE NEAR PUBLIC ROAD Whepe—-the Whenever a
proposed mining operation is to be conducted within 100 feet
measured horizontally to the outside right-of-way line of any
public road (except where mine access roads or haul roads join
such right-of-way line), the department may permit mining to
occur within 100 feet of the road if:

(1) through (3) Remains the same.

(4) a written finding based upon information received at
the public hearing is made within 30 days after completion of
the hearing as to whether the interests of the public and
affected landowners will be protected from the proposed mining
operations #s-made. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec,
82-4-227 MCA.) - —

26.4.1135 AREAS UPON WHICH COAI, MINING IS PROHIBITED:
RELOCATION OR CLOSURE OF PUBLIC ROAD Where-the Whenever an
applicant proposes to relocate or close a public road to
facilitate strip or underground mining operations, the road may
not be relocated or closed until:

(1) through (4) Remains the same.

(5) a written finding based upon information received at
the public hearing is made within 30 days after completion of
the hearing as to whether the interests of the public and
affected landowners will be protected from the proposed mining
operations is-made. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec.
82-4-227 MCA.)

26,4.1136 APREAS UPON WHICH COQAL MINING 15 PROHIBITED:
WAIVER TO MINE NEAR DWELLING (1) Where-the Whenever a pro-
posed strip or underground mining operation would be conducted
within 300 feet measured horizontally of ®e any occcupied dwell-
ing, the applicant shall submit with the application a written
waiver by lease, deed, or other conveyvance from the owner of
the dwelling, clarifying that the owner and signator had the
leqal right to deny mining and knowingly waived that right.

The wajver acts ag consént eemsemeing to such operations within
a closer distance of the dwelling as specified in the waiver,
Fhe -waiver-muste-be -kroewingiy -made -and -separate -from-a-~kease-or
deed-unlesy-pthe -tease-oprdecd-eonrains-an-explicit-waiver:

(2) A valid waiver is effective against subsequent pur-
chasers who had actual or constructive knowledge of the waiver
at the time of purchase., Constructive knowledge 1s presumed
if the waiver has been properly filed with the county clerk
and recorder or if mining has proceeded to within 300 feet
prior to the date of purchase. (AUTH: Sec. 82-4-204, 205 MCA;
IMP, Sec. B82-4-227 MCA.)

26.4.1137 AREAS UPON WHICH COAI, MINING IS PROHIBITED:
CONSULTATION WITH OTHER AGENCIES ill Where-tie Whenever a
proposed mining cperation may adversely affect any public park
or any places included on the mNational rRegister of hHistoric

MAR Notice No. 26-2-52 13-7/14/88



~1487-

pPlaces, the department shall transmit to the federal, state,
or local agencies with jurisdiction over or a statutory or
regulatory responsibility for the park or historic place a copy
of the completed permit application containing a request for
that agency's approval or disapproval of the operations within
30 days of receipt of the request. Upon receipt of a written
request from the ag%rogriate aaenc¥, the review period may be
extehde ays., AUTH: Sec. -4- ’ MCA; IMP, Sec.
82-4-227 MCA.)

26,4.1141 DESIGNATION OF LANDS UNSUITABLE: DEFINITIONS

For purposes of seetXen 8.-4-2728, the following defini-
tions shkaid apply:

(1) “fFragile lands®” means geographic areas containing
natural, sciéntific or esthetie aesthetic resources, or eco-
logic relationships that could be damaged or be destroved by
strip or underground c¢oal mining operations. Examples of
fragile lands include valuable habitats for fish or wildlife,
critical habitats for endangered or threatened species of
animals or plants, uncommon geologic formations, national
natural landmark sites, areas where mining may eawse result in
flooding, environmental corridors containing a concentration of
biotegie ecologic and aesthetic features, and areas of
recreational value due to high environmental quality, and
aggrogriate buffer zones adjacent to the boundaries of areas
where strip or underground coal mining operations are
prohibited under seetien 82-4-227 and Rule 26.4.1131,r

(2} through (3) Remains the same.

(4) T"sSubstantial legal and financial commitments in a
strip or underground coal mining operation" means significant
investments that have been made on the basis of a long~-term
coal contract in power plants, railroads, coal-handling, prep-
aration, extraction or storage facilities, and other capital-
intensive activities. An example wewld-be is an existing
mine, not actually producing coal, but in a substantial stage
of development prior to productlon. Costs of acquiring the
coal in place or of the right to mine it without an existing
mine, as described in the above example, alone are not suffi-
cient to conatitute substantial legal and financial commit-
ments, (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-227
MCA.)

26.4.111? DESIGNATION OF LANDS UNSUITABLE: EXGEPREONS
EXEMPTIONS The requirements of rules 26.4,1141 through
.4, do not apply to:
(1) through (3) Remains the same. (AUTH: Sec. 82-4-
204, 205 MCA; IMP, Sec, B2-4-227 MCA.)

26.4.1143 DESIGNATION OF LANDS UNSUITABLF: BXPRORANRION
PROSPECTING ON DESIGNATED LANDS Pesiqratlion-of-ahy-arece-a8
unsurtablre-Fo ¥ aLl-oF certain-types -of -gerip-or -underground
eoal-mining -operations -pursnant -to-seetion-53-4-228-and -Rules
26rériibbothrovgh-26rirtitt-doen-neot-prahibit soal -prospesting
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operations-im-the-area,;-if-conducted -tn-accordance -with-the
aetr-these-retes-and-other-applicable -requirements: (1)
Prospecting operations on any lands designated unsuitable for
strip or underground mining operations, pursuant to 82-4-228
and this sub-chapter, must he approved by the department under
Sub—Chapiker sub-chapter 10 te and must insure that exploration
does not interfere with any value for which the area has bheen
designated unsuitable for strip or underqground coal mining.
(AUTH: Sec, 82~4-204, 205 MCA; IMP, Sec. 82-4-227 MCA,)

26,4.1144 DFESIGNATION OF LANDS UNSUITABLE: PETITION FOR
DESIGNATION OR TERMINATION OF DESIGNATION (1) Any person
having an Interest which is or may be adversely affected has
the right to petition the department to have an area desig-
nated as unsuitable for strip or underground coal mining oper-
ations, or to have an existing designation terminated. A per-
son having an interest which is or may be adversely affected
shall demonstrate how he or she meets an "injury in fract! test
by deseribing the injurv to his or her specific affected in-
terests and demonstrate how he or she is among the injured.

(2) A Po petition Fer-@estemakieny to designate lands
unsuitable must be in affidavit form, eThe only information
that a petitioner need provide is:

(a) the-ltocatrion-and-sire-of-the-area-covered-by-the
petitieons identification of the petition area, including its
location and size, and a U.S. geological survey topographic
map outlining the perimeter of the petition area;

(b} allegations of facts and supporting evidence covering
all landsg in the petition area, that whiech-weounld tend to
establish that the area or a designated portion thereof is
unsuitable for all or certain types of strip or underground
¢oal mining operations, pursuant to specific criteria of 82-4-
228, assuming that contemporary mining practices required under
the Act would be followed if the area were to be mined. Each
of the allegations of fact must be specific as to the type of
mining operation, if known, and the portion of the Eetition
area to which the allegation applies. Each allegation must be
supported by evidence that tends to establish its validity:

(¢} a description of how mining of the area has affected
or may adversgely affect people, land, air, water, or other re-
sources, including the petitioner's interests;

(d8)” Remains the same,

(e) identification of the petitioner's interest which is
or may be adversely affected, including a statement demonstrat-—
ing how the petitioner satisfies the requirements of section
{1) "of this rule.

3) A Pe petition for termination of a designation must
be in affidavit form.,r #The only information that a petition-
er need provide is:

{a) the-lecation-and-sire-af-the-avres-sovered-hy-the
petition identification of the petition area, including its
location and size and a U,.S, geological survey topographic map
outlining the perimeter of the petitioned area to which the
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termination petition applies;

{(b) allegations of facts, with supporting evidencer-met
contained -in-bhe-pecord-of-the -procecding -t -which -the -aren
was-destgnabred ~arsunitabier-which-woutd -tend-to-estabiish-the
statements —or-altegations r-and-which -statements -or-aklegations
tndieate-that-the destgration-shonld -be-tapminated -based -on
covering all lands for which the termination is proposed. Each
of the allegations of fact must be specific as to the type of
mining operation, if any, and to portions of the petition area
and petitioner's interests to which the allegation applies.
The allegations must be supported by evidence, not contained in
the record of the designation proceedings, that tends to es-
tablish the validity of the allegations for the mining oper-
ation or portion of the petition area, assuming that contem-
porary mining practices required under the Act would be foi-
lowed were the area to be mined. For areas previously and
unsuccessfully proposed for termination, significant new alle-
gations of facts and supporting evidence must be presented in
the petition. Allegations and supporting evidence must also
be specific to the basis for which the designation was made
and tend to establish that the designation should be termi-
nated on the following basis:

(1) the nature or abundance of the protected resource or
condition or other basis of the designation, if the designa-
tion was based on criteria found in seetien 82-4-228(2) (b):
or

(ii) through (d) Remains the same.
(4) The department may request that the petitioner pro-

vide other information that is readlly available to suppiement
etitions under section (2) or (3) above, (AUTH: Sec. 57-3—
253, 205 MCA; TMP, Sec. 82

—4§=227 MCR.)

26.4.1145 DESIGNATION OF LANDS UNSUITABLE: NOTICE AND
ACTION ON PETITION (1) (a) Within 30 days of receipt of a
petition, the department shall notify the petitioner by certi-
fied mail whether or not the petition is complete under
26.4.1144(2) or (3).

(] The department shall determine whether any identi-
fied coal resources exist in the area covered by the petition,
without requiring any showing from the petitioner. If the
department finds there are noe-amy identified coal resources
in that area, it shall returm-the-petition-te provide the
petitioner with a statement of the findings.

(¢) Phe-department-may-retect-petirions-for-designation
or-terminationn-of-denignations -whiech-apre-frivelsusr Once the
requirements of Ruke 26.4.1144 are met, no party shali bears
any burden of proof, but each accepted petition shat: must be
congidered and acted upon by the departtent pursuant to the
procedures of this rule.

(d) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
department shall determine if the new petition presents new
allegations of facts. If the petition does not contain new
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allegations of facts, the department shkali may not consider the
petition and shall returmn-the-petitieon-te provide the
petitionery with a statement of its findings and a reference to
the record of the previous designation proceedings where the
facts were considered.

(e} If the department determines that the petition or a
portion thereof is incomplete or frivolous, it shall return-Ehe

petition-to grovxde the petitionery with a written statement of
the reasons for the determination and the categories of
information needed to make the petition complete. A frivolous
petition is one in which the allegation of harm lacks serious
merit. The department is not reguired to process a petition
that is incomplete, frivolous, or filed by a person who does
not have an interest that is or may be adversely affected.

(f)  The department shall notify the person who submits a
petition of any application for a permit received whieh that
contains a proposesal to include any area covered by the
petition. ,

{g) Amy The receipt of any petitions-peeetved after the
close of the public comment period on a permit application
relating to the same mine plan area shal® does not prevent the
department from issuing a decision on that permit application.
The department may metumrn refuse to process any petition
received thereafter ®#e® and shall provide the petitioner with a
statement why the department cannot consider the petition. For
the purposes of this rule, "close of the public comment period”
skhall means at the close of any informal conference held under
Ruke 26.4, 4043 or, if no conference is requested, the close of
the period for filing written comments and objections under
Rule 26,4,402,

(2) (a) Promptly after receipt of the petition, the de-
partment shall notify the general public that a petition has
been filed. The notice must be a newspaper advertisement in
the newspaper providing the broadest circulation in the locale
of the petition area. The notice must be published once a week
for consecutive weeks. A similar notice must be placed in the
Montana Administrative Register. The notice must include a
request for submission of relevant information.

(a¥l§i Within ethree ; weeks after the determination that
a petition is complete, the department shall circulate copies
of the petition to, and request submissions of relevant
information from, other interested governmental agencies, the
petitioner, intervenors, persons with an ownership interest of
record in the property, and other persons known to the depart-
ment to have an interest in the property.

thr(c) Within-ehree-weeks Promptly after the
determination has been made that a petition is complete, the
department shall retify-the-generat-publie-of-the-recetipt-of
the-petition-and request submissions of relevant information
from the general public by a newspaper advertisement placed
once a week for twe 2 consecutive weeks in-the-locate-of-the
area-covered-by-the-petitiony in the newspaper of lrargest
broadest circulation in the state locale of the petition area,
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and in the Montana &Administrative »Register. ;

{(3) Until three 3 days before the department holds a hear=- |
ing under Ruke 26.4.11%46, any person may intervene in the pro- i
ceeding by filing allegaflons of facts, supporting evidence, a :
short statement identifying the petition to which the alleqatlons
pertain, and the intervenor's name, address, and telephone
number.

(4} Remains the same. (AUTH: Sec. 82-4-204, 205 MCA; IMP,
Sec. 82-4~-227 MCA.)

26.4.1146 DESIGNATION OF LANDS UNSUITARLE: HEARINGS ON
PETITION (1) Within 10 months after receipt of a complete
petition, the department shall hold a public hearing in the®
locality of the area covered by the petition. If all petitioners
and intervenors agree, the hearing need not be held, TPhe-heariny
shall-pe-legistabive -and-fack—£inding -in-nature -withont-eress— |
examination-of-witnesses: The department may subpoena w;tnesseSg
as necessary. The department shall allow cross-examination of !
expert witnesses, but other witnesses must not be cross-examined.
The department shall make a verbatim transcript ol the hearing.

(2) (a) through (iii) Remains the same,

{b) Notice of the hearing ska}} must be. sent by certified
mail and postmarked not less than 30 days before the scheduled
date of the hearing.

(3) through (5) Remains the same. (AUTH: Sec. 82-4~204,
205 MCA; IMP, Sec. 82-4-227 MCA.)

36.4.1147 DESIGNATION OF LANDS UNSUITABLE: DECISION ON
PETITION (1) through (d) Remains the same.

A final written decision skali must be issued by the
department including a statement of reasons, within 60 days of
completion of the public hearing, or, if no public hearing is
held, then within 12 months after receipt of the complete pe-
tition. The department shall’simultaneously send the decision by
certified mail to the petitioner, every other party to the :
proceeding, and to the reqron&}q&rreetor federal coal regqulatory i
agency. (AUTH: Sec. 82-4~204, 205 MCA; IMP, Sec. B2-8-227 MCA.;?

26.4.1148 DESIGNATION OF LANDS UNSUITARBLE: DATA BASE AND
INVENTORY SYSTEM (1} "Remains the same.

(2) The department shall include in the system information .
relevant to the criteria in seetien 82-4-228(2), including, but
not limited to, information received from the United States flSh
and wildlife service, the department of fish, wildlife, and
parks, the state historic preservation officer, and the
department of health and environmental sciences. -

{3) through (b) Remains the same,

(4) The department shall: :

(a) make the information and data base system available to .
the public for inspection free of charge and for copying at
reasonable cost; and

(b) through (6) Remains the same. (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec. 82-4-227 MCA.)
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26.4,1201 FREQUENCY OF INSPECTIONS (1) The department
shall conduct an average of at least one partial inspection per
month of each active mining operation per-menth and, at least
one complete inspection per calendar quarter of each active and
inactive mining operation, per-ealendar-equarter and such peri-
odic partial or complete inspections of prospecting operations
as are necessary to enforce the aAct, the rules adopted pursu-
ant thereto, and the mespeetive permit, (AUTH: Sec. 82-4-205
MCA; IMP, Sec. B82-4-235, 237, 251 MCA,)

26.4.1202 METHOD OF INSPECTIONS ill Inspections shall
must occur without prior notice to the permittee, except for
necessary on-site meetings, be conducted on an irregular basis,
and be scheduled to detect violations on nights, weekends, and
holidays. Inspectors shall collect evidence of violations and
promptly file with the department inspection reports adecuate
to determine whether violations exist.

Lgl All regrading must be approved by the department for
compliance with the approved postmining topography plan before
ripping or other tillage of this regraded surface and soil
replacement activities can begin on affected areas,

{a) The operator shall provide the department with as-
built contour maps, cross-sections, drainage profiles, and
other materials as appropriate of the regraded areas and shall
notify the department when such areas are deemed ready by the
operator for regraded surface tillage and soil replacement.

(b) The department shall review the written information
required in subsection (a) above and shall perform an
inspection of the affected regraded area within 30 days of
notification by the operator.
3j) In addition to the requirements of 26.4,1201, the
department shall inspect revegetation as required by
26.4,720, (AUTH: Sec, B2-4-205 MCA; IMP, Sec, 82-4-235, 237,
38T MCR.)

26.4.1203 AVAILABILITY OF INSPECTION REPORTS (1) The
department shall make €copies of all records, reports, inspec-
tion materials, and information obtained skal} must be made
immediately available to the public at the department office
closest to the operation involved or by mail. See Rule I,
(AUTH: Sec. 82-4-205 MCA; IMP, Sec. 82-4-235, 237, 251 MCA.)

26.4.1204 INSPECTIONS IN RESPONSE TO CITIZEN COMPLAINTS

(1) Any person may request an inspection of any opera-
tion by furnishing the department with a signed statement, or
an oral report followed bv a signed statement, qiving the de-
partment reason to believe that there exists a violation of
the aAct, this the rules adopted pursuant thereto, or the per-
mity or that there exists a condition or practice that creates
an imminent danger to the public or that is causing or can be
reasonably expected to cause a significant, imminent environ-
mental harm to land, air, or water resources, The identity of
any person supplying information to the department relating to
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a possible violation or imminent danger or harm shall nust
remain confidential with the department, if requested by that
person, unless that person elects to accompany the inspector
on the inspection,

(2) If the report or statement alleges facts that, if
true, would constitute a prohibited condition, practice, or
violationy and states the basis upon which the facts ae are
known or provides other corroborating evidence sufficient to
give the department reason to believe that the prohibited con-
dition, practice or violation exists, the department shall
conduct an inspection to determine whether the condition,
practice, or violation exists or existed. If the department
conducts an inspection pursuant to swbsection (1) above, it
shall notify the person who requested the inspection as far in
advance as practicable of when the inspection is to occur.

The person who has provided the statement or report shkati: must
be allowed to accompany the inspector. The person shalk-be is
under supervision and control of the inspector while within

the permit area. The person does not have a right to enter
buildings or structures without the consent of the person in
control of the bullding or without a search warrant.

(3) Remains the same.

fa) if an inspection was made, a description of the en-
forcement action taken, or, if no enforcement action was tak-
en, an explanation of whv no enforcement action was taken and
notice of the person's right to informal review;

(b} 1if no inspection was made, an explanation of the rea-
son why and notice of the person's right to informal review.

(4) The department shall glive coples of all materials in
section (3) within the time limits specified in that section to
the person alleged to be In violation, except the name of the
person supplving information must be removed unless disclosure
of his or her identity is permitted under section (I}. (AUTH:
Sec. 82-4-205 MCA; IMP, Sec. 82-4-221 MCA.)

26,4.1205 INSPECTIONS IN RESPONSE TQ NOTIFICATION BY THE
OFPICH -9P ~GURPACH MENEING FEDERAL COAL_REGULATORY AUTHORITY

(1) Whenever the department receives notice irom ©5M the
federal coal requlatory authority that it has reason to believe
that there exists a violationh of the aAct, the rules adopted
pursuant thereto, or the permit, or a condition or practice
that creates an imminent danger to the public or that is
causing or can reasonably be expected to cause significant,
imminent harm to land, air, or water resources, the department
shall make an inspection, determine whether such a violation,
condition, or practice existsy, amd It shall then take
appropriate action to correct all such violations, conditions,
or practices. -immediavelyp-~for If imminent dangereus-heaith
or-aafeey-ar-envkrenmen&nb~eonaie§3nor—pr&ebieesr—or—vte&ab&ens
amd to the public or imminent harm to land, air, or water
resources exists or may exist, the department shall take
appropriate action immediately., Tt ghall act within 10 days
for of notice of other violations, (AUTH: Sec., 82-4-205 MCA;
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IMP, Sec. 82-4-235, 237, 251 MCA.)}

26.4.1206 NOTICES, ORDERS OF ABATEMENT AND CESSATIOM
ORDERS: ISSUANCE AND SERVICE (1) The department ghall isgue a
cessatlion order for each violation, condition, or practice that
creates an imminent danger to the health or safety of the
public or 1s causing or can reasonably be expected to cause
significant and imminent environmental harm to land, air, or
water resources, for failure to comply with an order of
abatement, and for conducting mining operations or prospecting
without a permit, The department shall issue a notice of
noncompliance for other violations,

{2) A notice of noncompliance, notice of violation, and
statement of proposed penalty, nottee-of-noncompliance; Or ces-

sation order shai* must be served upon the person to whom it is
directed or his designated agent promptly after issuance by:

(a) tendering a copy of the notice or order at the oper-
ation to a designated agent, to the individual in charge of
the operation or, if the designated agent or person in charge
cannot be located at the operation, to any agent or employee
at the operation;

(b) Remains the same,

(c) hand delivery of a copy of the notice or order to
the permittee or his designated agent. Designation of an
agent other than the agent named in the permit application
permie for service of process may be made by filing with the
department a written designation signed by the former desig-
nated agent,

(d) Service is complete upon tender of the document and
is not incomplete because of refusal to accept,

(3) wWhenever an abatement order has been complied with,
the department shall inspect the abatement, and, 1f the abate-
ment 1s satisfactorily completed, shall terminate the order of
abatement. The termination must be issued onsite at the time
of the inspection,

{(4) If the notice of noncompliance or cessation order
does not reguire an abatement, terminations of abatement need
not be 1ssued. Fillng of an application for review does not
operate as a stay of any order,

{5) (a) Except as provided in paragqraph (ii) below, an
abatement order must specify compliance within a reasonable
period of time, not exceeding 90 days.

{b) The department may impose an abatement period of
more than 90 days whenever:

{i) the permittee of an ongoing permitted operation has
timely applied for and diligehtly pursued a permit renewal or
other nece:s W%MW%%
or approval has not been or w not be issued within ays
after a valid permit expires or is required, for reasons not
within the control of the permittee;

{i1) a valid judicial order as to which the permittee

has diligentl ursued all rights of appeal and as to which he
has no other effective legal remedy precludes abatement within
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90 days;

ifi) the permittee cannot abate within 90 davs due to a
labor strike;

v climatic conditions preclude abatement within 90
days, or due to climatic conditions, abatement within 90 days
clearly would cause more environmental harm than it would pre-

vent; or

{v] abatement within 90 davs requires action that would
violate safety standards established by statute or requlation
under the Mine Safety and Health Act of 1977; and
vi) the failure to abate has not been caused by a lack
of diligence or intentional delay by the permittee.
¢) Whenever an abatement time in excess of 90 days is
permitted, the department shall impose interim abatement
measures to the extent necessary to minimize harm to the public
or the environment.

Whenever any of the conditiong in subsection (5) (b)
above exist, the permittee may reguest extensioh of the
abatement period beyond 90 davs. The department may not grant
an extension for more time than 1s necessary for abatement.

The permittee has the burden of establishing by clear and
convincIng proof that he is entitled to an extension. Tn
determining whether or not to grant an abatement period
exceeding 90 days, the department may consider any relevant
written or oral information from the permittee or anv other
source, The department shall promptly and fully document in
the file its reasong for granting or denying the request. The
department's decision on an aprlication for extenasion beyond 90
days is subject to hearing if a hearing is reguested bv a
person with an interest that is or may be adversely affected in
writing within 30 days of notice of the department's decision
on the application. The hearing must be a contested case

hearing,

{e] An extension granted under this paragraph must not
exceed 90 days in length, Where the condition or circumstance
which prevented abatement within 90 days exists at the expira-
tion of any such extension, the permittee may request a fur-
ther extension.

) Each notice of violation and statement of proposed

enalty must Include a review for pattern of violations.
(AUTH: sen. 82-4-204, 205 MCA; IMP, Sec. B2-4-251 MCA.)
26,4.1207 NOTICES OF NONCOMPLIANCF AND CFSSATION ORDERS:
INFORMAT, HEARINGS (1) Except as provided in subsections (2)
and (3) below, If a notice of noncompliance or cessation order
whieh requires cessation of mining or prospecting, expressly or
by necessary implication, that notice or order expires within
30 days after it is served unless an informal public hearing
has been held within that time, The hearing skal} must be
held at or reasonably close to the mine site so that the
alleged viclation may be viewed during the hearing or at anv

other location acceptable to the department and the person to
whom the notice or order was issued. The departmental office
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nearest to the mine site shati-ke is hereby deemed to be
reasonably close to the mine site unless a closer location is
requested and agreed to by the department. For purposes of
this rule, "mining" means extracting coal from the earth or
waste piles and transporting it within or from the permit area.

(2) (a) A notice of noncompliance or cessation order whieh
that requires cessation of prospecting or mining ska*: does not
expire as provided in swbsection (1) if the informal pu
hearing has been waived ory if, with the consent of the person
to whom the notice or order was issued, the informal hearing
is held later than 30 days after the notice or order.

(b) The informal public hearing will be deemed waived if
the person to whom the notice or order was issued 1s informed,
as provided in subsection (c) below, that he or she will be
deemed to have waived the informal public hearing unless he or
she requests one within 30 days after service of the notice and
he or she fails to request an informal public hearing within
that time.

(¢ The written notice provided in subsection (b) above
must be delivered to the person by personal service by an
authorized agent of the department or certified mail within 5§
days after the notice or order that requires cessation of
mining is served on that person,

(3) The department shall #i}e give as much advance no-
tice as is practicable of the time, place, and subject matter
of the informal public hearing to:

(a) the person to whom the notice or order was issued;

and

{(b) Remains the same.

(4) The department shall also post notice of the hearing
at its office closest to the mine sitey and issue a news re-
lease noticer regarding the informal esmferemee hearing, where
whenever practicable, to a newspaper of general circulation in
the area of the mine.

(5) An informal public hearing shai: must be conducted
by a representative of the department; whe the representative
may accept oral or written arguments and any other relevant
information from any person attending.

(6) Within 5 days after the close of the informal public
hearlngL_the department shall affirm, modify, or vacate the
notice or order in writing. The decision sha}i must be sent
to: '

{(a) through (b) Remains the same.

{(7) The granting or waiver of an informal publie hearing
skal} does not affect the right of any person to formal review
under seetiens §2-4-251(3), or 82-4-251(6), or 82-4-254¢2%(3).
At sweh the formal review proceedings, me evidence as to
statements made or evidence produced at an informal public
hearing ska¥: must not be introduced as evidence or to impeach
a witness. (A0TH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-251

MCA,)
26.4.1208 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS:
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EFFECT OF INABILITY TC COMPLY (1) Ne A cessation order or
notice of noncompliance may not be vacated because of inability
to comply, Inability to comply may not be considered in
determining whether a pattern of violations exists. (AUTH:

Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-251 MCA.)

26.4.1209 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS:
CONTINUATION OF HEALTH AND SAFETY RELATED ACTIVITIES

(1) Reclamation operations and other activities intended
to protect public health and safety and the environment shalti
must continue during the period of anv order unless otherwise
provided in the order. (AUTH: Sec. 82-4~-204, 205 MCA; IMP,
Sec. 82-4-251 MCA.)

26.4.1210 CESSATION ORDERS: ADDITIONAL AFFIRMATIVE
OBLIGATIONS (1) TIf a cessation order will not completely
abate the imminent danger or harm in the most expeditious
manner physically possible, the commissioner or his authorized
representative shall impose affirmative obligations on the
person to whom it is issued to abate the condition, practice,
or violation. The order shak: must specify the time by which
abatement skai: must be accomplished and may require, among
other things, the use of existing or additional personnel and
equipment. (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-251
MCA.} .

26.4.1212 POINT SYSTEM FOR CIVIL PENALTIES AND WAIVERS=

(1) The department shall assign points for each viola-
tion based upon the following criteria:

{a) History of recent vicolations. One point shaki must
be assigned for each violation contained in a notice of non-
compliance and five points shai: must be assigned for each
violation contained in a cessation order. Violations shaii
must be counted for eme 1 year after the notice of
noncompliance was issued. Ne A violation for which the notice
of noncompliance or cessation order has been vacated or which
is subject to a pending administrative or judicial appeal shaii
must not be counted., Violations subject to administrative or
judicial appeal skati: must be counted for ene 1 year after
resolution of the final appeal.

(b} Seriousness, Points ska}d must be determined in
accordance with one of the following subparagraphs:

(i) Harm to public health, public safety or environ-
ment., If the violation created a situation in which the public
health, public safety, or environment could have been harmed,
and the violated law, rule, order, or permit term or condition
was designed to prevent such harm, the violation sikall must be
assigned up to 15 points, depending upon the probability of
occurrence of the harm which the violated standard was de-
signed to prevent. In addition, the violation skha®3 must be
assigned up to 15 points, depending on significance and amount
of potential or actual harm.

{ii) Impairment of administration. If the violation
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was of an administrative requirement but did not impair the
department's administration of the aAct, rules, or permit, it
skhatt may assign no points under this swbparagraph. In the
case of a violation of an administrative requirement whieh
that causes impairment of administration, the viclation shall
must be assigned one to 30 points, depending upon the degree
of impairment. An administration requirement, such as the
keeping of records and filing of reports, is one that does not
directly affect public health, safety, or the environment.

(c) Negligence. If a violation has occurred through no
negligence on the part of the permittee, it shall must not he
assigned me points under this category. A violation Involving
ordinary negligence, which is failure to exercise toward the
violated legal reguirement the care ordinarily exercised by a
person of common prudence, shal: must be assigned one to 12
points depending upon the degree of neqgligence. If the
violation occurred due to gross negligence which is gross or
reckless disregard for the violated legal requirement, or
intentional conduct, it shkali: must be assigned 13 to 25 points
depending upon the degree of fault.

(a) Good faith. If the person abates the violation in
an adequate manner upon being notified of the violation or if
the violation requires no abatement, no points shall may be
assigned. If the violator takes extraordinary measures to
achieve compliance before the time set in the abatement order
or to minimize harm, up to 10 points may be deducted from the
total points assigned., However, reduction of points due to
good faith does not allow waiver of an otherwise unwaivable
penalty.

(2) Amount of penalty. The amount of civil penalty
skal} must be assessed based on the following schedule:

Points bBollars Points Dollars
16 and below $200 41 $2,100
11 $220 42 -$2,200
12 $240 43 $2,300
13 $260 44 $2,400
14 $280 45 $2,500
15 $300 46 $2,600
i6 $320 47 $2,700
17 $340 48 $2,800
18 $360 49 $2,900
19 $380 50 $3,000
20 $400 51 $3,100
21 $420 52 $3,200
22 $440 53 $3,300
23 $460 54 $3,400
24 $480 55 $3,500
25 $500 56 $3,600
26 $600 57 $3,700
27 $700 58 $3,800
28 $800 59 $3,900
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29 $900 60 $4,000
30 $1,000 61 $4,100
31 $1,100 62 $4,200
32 $1,200 63 $£4,300
33 $1,300 64 $4,400
34 $1,400 65 $4,500
35 $1,500 66 ’ $4,600
36 $1,600 67 $4,700
37 $1,700 68 $4,800
38 $1,800 69 $4,900
39 $1,900 70 and up $5,000
40 $2,000
(3) The total civil penalty assessed under this system

includes both the penalty for the violation and for eme 1 day
of violation. Additional days of violation skak} must be as-
sessed a penalty at the same rate as the first day of viola-
tion.

(4) 1If an administrative order issued after hearing
increases the amount of penalty due, the person to whom the
order is issued shall pay the difference within 15 davs of
receipt of the order.

{5) When a cessation order is issued for failure to com-—
ply with an abatement order and the notices and orders are
under appeal, the department may not assess a penalty for

allure to com until the appeals are resolved. (See also
87-4-254(1). ;AUTH: Sec. 55-5-263135, 205(7), and 254(2) MCA;
IMP, Sec. R2-4-754(2) MCA.)

26.4.1213 SUSPENSION AND REVOCATION OF PERMITS: DETER-
MINATION OF PATTERN OF VIOLATIONS In implementing section 82-
4-251(3), the department:

(1) may determine that a pattern of violations exists or
has existed, based on two or more inspections of the permit
area within any 12-month period, after considering the circum-
stances, which circumstances shall include:

(a) the number of violations, cited on more than one
occasion, of the same ef or related requirements of the aAct,
this the rules adopted pursuant thereto, or the permit;

(b) through (c} Remains the same.

{d) the number of violations caused bv unwarranted fajl-
ure of the permittee to comply or willfully caused by the

ermittee; and ‘
{2) " shall determine that a pattern of violations exists

if it finds that there were violations of the same or related
requirements during # three or more inspections of the permit
area within any 12-month period.

{3) If the departmﬁnt determines that a pattern exists,
it shall lssue an order to show cause why the permit should not
be Fuspended or revoked. (BUTH: GSec. 82-4-204, 205 MCA; IMP,
Sec. 82-4-251 MCAY) ’

26.4.1214 SUSPENSION AND RFEVOCATION OF PERMITS: PUBLIC
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NOTICE OF SHOW CAUSE ORDER (1) At the same time as the issu-
ance of a show cause order pursuant to seswien 82-4-251(3),
the department shall: -

(a) through (b) Remains the same,

(2) If the permittee files an answer to the show cause
order and requests a hearing, a public hearing skali must be
held. The department shall give 30 days written notice of the
date, time, and place to the permittee and any intervenors
and, if practicable, publish notice in a newspaper of general
circulation in the area of the operations amd. The department
shall also post the notice in the departmental office closest
to those operations. The department shall issue a decision
within 60 days of hearing. (AUTH: Sec. 82-4-204, 205 MCA;
IMP, Sec. B82-4-251 MCA,)

26.4.1215 SUSPENSION AND REVOCATION OF PERMITS: SERVICE
OF PROCESS (1) A show cause order shall must be served in the
same manner as a notice of violation pursuant to Rule
26.4.1206, (AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-251
MCA.)

26.4.1221 SMALL MENER OPERATOR ASSISTANCE PROGRAM: PRO-
GRAM SERVICES To the extent possible with available federal
funds, the department shall for a coal mine ogerating permit
applicant meet the criteria of 26.4. and auakr ~amati
operators who requests assistance:

(1) select and pay a qualified laboratory to:

(a) determine for the epewater applicant the probable
hydrologic consequences of the mining and reclamation opera-
tions both on and off the proposed permit area in accordance
with rele 26,4,1225; and

(b) prepare a statement of the results of test borings
or core samplings in accordance with Rute 26.4.1225; and

(2) collect and provide general hydrolegy information on
the basin or subbasin areas within which the anticipated min-
ing will occur. The information provided sha}i must be limit-
ed to that required to relate the basin or subbasin hydrology
to the hvdrology of the proposed permit area. (AUTH: Sec, 82-
4-204, 205; IMP, Sec. B2-4-221 MCA.)

26.4.1222 SMALYL MENBR OPERATOR ASSYSTANCE PROGRAM: ELI-
GIRILITY FOR ASSISTANCE An applicant is eligible for assis-
tance i1f he or she:

(1) intends to apply for a permit pursuant to the alct;

and

{(2) establishes that the probable total actual and at~-
trihuted coal production of the applieame operation for each
year of the permit will not exceed 100,000 tonsy, pProduction
from the following operations skail must be attrTbutéd to the
permiteee applicant:

{a) through (d) Remains the same.

(e) all coal produced by operations owned by the familv
and relatives of the applicant, unless there is no direct or
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indirect businesas relationship between or among the individu-
als; and

has not organized or reorganized his or her company
solely for the purpose of obtaining assistance. (AUTH: Sec,
82-4-204, 205; IMP, Sec. B2~4-221 MCA.)

26,.4.1223 SMALI, MENEBR OPERATOR ASSISTANCE PROGRAM: FIL-
ING FOR ASSTISTANCE Each applicant shall submit the following
information to the department:

(1) through (b) Remains the same,

{3) a schedule of the estimated total production of coal
from the proposed permit area and all other leocations from
which production is attributed to the applicant, The schedule
shalt must include for each location:

(a} through (b) Remains the same.

{(c) the actual coal production for the year preceding
the application for assistance and that portion of the produc-
tion attributed to the applicant; amd

(d) the estimated coal production for each year of the
proposed permit and that portion attributed to the applicant;
and

(e) the estimated total reserves within the proposed
permit area and the method by which those reserves were

calculated;
T4) tﬁrou@h (d) Remains the same.
(5) a U.S. geological survey topographic map of 1:24,000

scale or larger or other topographic map of equivalent detail
vhieh that clearly shows:

(a) through (d) Remains the same.

{e) the location and extent of known workings of any un-
derground mines; and

(6) through {BY Remains the same. (AUTH: Sec. 82-4-204,
205; IMP, Sec. B2-4-221 MCA.)

26.4.1224 SMALL MENBR OPERATOR ASSISTANCE PROGRAM: AP-
PLICATION APPROVAL AND NOTICE (1) If the department finds
the applicant eligible, and it does not have information read-
ily available which would preclude issuance of a permit to the
applicant for mining in the area proposed, it shall:

(a) determine the minimum data requirements necessary to
meet the provisions of Rale 26.4.1225;

{(b) select the services of one or more qualified labora-
tories to perform the required work. A copy of the contract
or other appropriate work sha}} must be provided to the appli-
cant.

(2) Remains the same,

(3) The granting of assistance under Rules 26.4,1221
through 26.4,.1228 shak: must not be a factor in decisions by
the department on a subsequent permit application. (AUTH:
Sec. 82-4-204, 205; IMP, Sec. 82-4-221 MCA,)

26,4,1225 SMALL MENBR OPERATOR ASSISTANCE PROGRAM: DATA
REQUIREMENTS (1) The department shall determine the data
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collection reguirements for each applicant based on:

(a) Remains the same.

(b) the data collection and analysis guidelines de-
veloped and provided by the effiree-sf-surface-minimg federal
coal requlatory authority.

{2) (a) A determination of the probable hydrologic conse-
quences of the mining and reclamation operations, both on- and
off-site, shalt must be made by a qualified laboratory.

(i) The data required for this determination shalk-im-
elude+ must be collected pursuant to 26.4.304(6).

il --the -exbsting -and -protected—surface -and greund-water
Yevel-and-water -table ~evaluationsr-the-department -shaki
specify duration-and-return-frequencies-to-be-used-in-the -de-
rerminations

tii)--the-existing -and ~projecred -seasonal -quakity -of -the
surfree-and —groundwater -pregimer~this-shatl-inelude mea-
sprements -and -estimates -of -disselved -and -suspended -sotids r-phy
Eron - -manganese r-surface -and -ehannel -eprosion-and ~other-vater
qual ity -paraneters-speeified -by -the departments

(ii) The determination of probable hydrologic conse-

uences must be made pursuant to 26.4.314,

(b} The applicant shall include a statement of the
results of test borings or core samplings from the proposed
permit area, including»* information on overburden and coal, as
required by 26,4,304(7) and 26.4.322(2) (a .

tE)~-togs-treom-any -drill-holes-treluding -identifiearionof
eazch-stprarum-and -water-tevel-peneerateds

Gtrﬁ~-ehe-eea}-seam-threkneas—&n&—rbs-ehemzea}-an&}ysks
ineluding-suiphur-contentr-and

ity --the ~shemicat-analysis-of-potentially -aeid-or-tonie
fForming -seetions -of -the —wverburdeny-and -the -chemieak -anatysis
of-the-stratum-tying -immediavely -undesneath -the-coal-eo-be
mineds

(3) The statement by a qualified laboratory under
parageaph subsection (2) (b) may be waived by the department by
a written determination that such requirements are unnecessary
with respect to the specific permit application.

(4) Data collected under this program skali must be made
available to all interested persons. (AUTH: Sec. 87-4-204,

205; IMP, Sec. B82-4-221 MCA.)

26.4.1226 SMALL MEINER OPERATOR ASSISTANCE PROGRAM:
QUALIFICATION OF LABORATORIES (1) The department shall des-
ignate qualified laboratories. Pepsens-who-desire-to-be-in-
cluded-in-the-tisk-of-gualified To receive such a designation
laboratories established-by-the-department shaITfapplv to the
department and provide such information as is necessary to
establish the qualifications required by subsection 2),

(2) (a) through (vi) Remains the same,

(2) sStandard Methods for the Examination of Water and
Waste Water, h4th 15th Fditiony #9%5. This publication is
available from the BEmerican Public Health Association, 1015
18th Street, NW, Washington, D.C. 20036;
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(B) mMethods for eChemical aAnalysis of wWater and
wWastes, 1974, This publication is available from the office
of technology transfer, U,S, eEnvironmental pProtection
aAgency, imdustrial-envirenmental-researesh-lraberateryy
efneinnatiy;-Ohie-45268+ EPA Library, Region 8, 1860 Lincoln
Street, Suite 270, Denver, Colorado 80295, b@hese standards
are hereby incorporated by reference;

(vii) has the capability of making hydrologic field
measurements and analytical laboratory determinations by ac-
ceptable hydrologic engineering or analytical methods, or by
those appropriate methods or gquidelines for data acquisition
recommended bv the department.

(b} To become qualified, a laboratory must be capable of
performing either the determination or statement under Rule
26.4.1225(2) (a) and (b). Subcontractors may be used to pro-
vide the services required previded if their use is defined
described in the application for desIgnation and approved by
the department., (AUTH: Sec, B2-4~204, 205; IMP, Sec. 82-4-
221 MCA.)

26.4.1227 SMALL MENER OPERATOR ASSISTANCE PROGRAM: AS-
SISTANCE FUNDING (1) runds authorized for this program skakd
must not be used to cover administrative costs or the costs of
test boring or core sampling.

(2) The department shall to the extent practicable es-
tablish a formula for allocating funds among eligible small
epereteors operator permit applicants if available funds are
less than those required to provide the services. This formula
skatt must include such factors as the applicant's:

{a) through (c) Remains the same.

‘{3) Funding must not be given unless it is clear that
the applicant would not be restricted in any manner from re-
ceiving a permit, (AUTH: Sec. 82~4-204, 205; IMP, Sec. 82-4-
221 MCA.)

z§.4.1228 SMALL MENER OPFRATOR ASSISTANCE PROGRAM: AP~
PI.ICANT LIABILITY (1) The applicant shall reimburse the de-
partmeénat for the cost of the laboratory services performed
pursuant to Rewde 26.4.1224 if the applicant:

{a) through (b) Remains the same,

(c) fails to mine after obtaining a permit; ew

(d) produces coal in excess of 100,000 tons during any
year-of -mining -under -the -permit ~for whieh the -assistance-is
previded: congecutive 12-month period either during the term
of the permit for which assistance is provided or during the
first 5 vears after issuance of the permit, whichever is
shorter; or

(e sells, transfers, or assigns the permit and the to-
tal actual and attributed production exceeds the 100,000-ton
annual production limit during any consecutive 12-month period
of the remaining term of the permit. Under this subsection,
the applicant and 1ts successor are jointly and severally ob-
ligated to reimburse the department.
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(2) Remains the same. (AUTH: Sec. B2-4-204, 205; IMP,
Sec. 82-4-221 MCA,)

26,4.1231 ABANDONED MINE LAND RECLAMATION: DEFINITIONS

For the purposes of Feles 26.4.1232 through 26.4.1242 the
following definitions skadi apply:

(1) "axAbandoned mine land reclamation fund" means a sep-
arate fund established pursuant to sectiems 82-4-242, 82~-4-323
and 82-4-424 for the purpose of accounting for monies granted
by the effiee-pf-surface-minimng federal coal requlatory au-
thority under an approved state reclamation program and other
monies authorized by these regulatieoms ruleg to be deposited
in the abandoned mine reclamation funds,

(2) through (6) Remains the same.

(a) where all mining processes have ceased and no current
permit for continuing operations existed as of August 3, 1977,
or, if a permit did exist on that date, but all mining pro-
cesses had ceased, the permit has since lapsed and has not
been renewed or superseded by a new permit as of the date of
the request for reclamation assistance; and

(b) Remains the same.

(7) "Montana abandoned mine reclamation plan" means a
plan approved by the effiee-of-serfaee-mining federal coal
requlatory authority under 30 CFR part 884y, .

{8) through (9). Remains the same. (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec, 82-4-239 MCA.)

26.4.1232 ABANDONED MINE LAND RECLAMATION: FUND

(1) Remains the same,

(2) Revenue to the fund shal: includes:

(a) amounts granted to the state by effiee-sf-surface
mimimyg the federal coal regulatory authority for purposes of
conducting the Montana abandoned mine reclamation plan;

(b) through (e) Remains the same.

(3) Monies deposited in the fund shall must be used to
carry out the Montana abandoned mine reclamation plan. (AUTH:
Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-239 MCA.)

26.4.1234 ABANDONED MINE LAND RECLAMATION: RECLAMATION
OBJECTIVES AND PRIORITIES Abandoned mine land reclamation
projects shall must meet one or more of the objectives stated
in this subsectIon. The objectives are stated in the order of
priority with the highest priority first. Preference among
those projects competing for available resources sha¥i: must be
given to projects meeting the higher of the following priority
objectives:

(1} Remains the sane.

(2) protection of public health, safety, and general
welfare from adverse effects of past coal mining practices
whieh that 4o not constitute an extreme danger;

(3} through (8) Remains the same. (AUTH: Sec. 82-4-204,
205 MCA; IMP, Sec, 82-4-239 MCA.)
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26.4.1235 ABANDONED MINE LAND RECLAMATION: RECLAMATION
PROJECT EVALUATION Proposed reclamation projects and completed
reclamation work shai: must be evaluated in terms of the
factors stated in this rule. The factors skhal: must be used to
determine whether or not proposed reclamation will be
undertaken and to assign priorities to proposals intended to
meet the same objective under Rwie 26.4.1234., Completed rec-
lamation shai: must be evaluated in terms of the factors set
forth below as a means of identifying conditions whieh that
should be avoided, corrected, or improved in plans for future
reclamation work. The factors include:

(1) the need for reclamation work to accomplish one or
more specific reclamation objectives as stated in Rule
26.4.1234;

(2) the availability of technology to accomplish the
reclamation work with reasonable assurance of success. In the
case of research and demonstration projects, the research ca-
pability and plans shali: must provide reasonable assurance of
beneficial results without residual adverse impacts;

(3) the specific benefits of reclamation wkieh that are
desirable in the area in which the work will be carried out,
Benefits to be considered include, but are n